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Tue subject of the rights of an unborn 
child has of late acquired prominence, through 
the effort in an Irish court to hold a railway 
company responsible in damages to an infant 
deformed by reason of injuries sustained 
while in the womb of its mother, in a railway 
accident. Some time ago we called attention 
(28 Cent. L. J. 485), to a similar suit 
brought in a Philadelphia court, the result of 
which we have not been informed. The Irish 
case (Walker v. Great Northern Ry. Co.), 
came before the Queen’s Bench Division and 
its decision seemed to give the Lord Chief 
Justice and his associates considerable trouble, 
no direct or binding authority on the question 
having been discovered. The court finally 
concluded however,that the action did not lie, 
upon the sole ground that the railroad com- 
pany owed no duty to a child before it is 
born, that no contract was made on behalf of 
the child, that, in fact, the company knew 
nothing about it and hence no duty arose in 
respect to it. One of the justices grimly 
remarked, ‘‘that the mother was the carrier 
of her child and not the railway company.’’ 
The ground of the decision seems to have 
been largely the lack of precedent for such an 
action. There ‘s considerable to be said on 
both sides of the controversy. Against such 
an action it may be urged that at the time of 
the accident the child was not a person and 
had no distinct personality. At common law 
it was neither murder nor manslaughter to 
destroy an unborn child nor could a child en 
ventre sa mere take real property by inherit- 
ance. On the other hand, to the allegation 
that a child en ventre sa mere is a nonentity 
may be quoted the sarcastic reply of Sir 
Francis Buller in the famous case of Thellu- 
son v. Woodford: ‘‘Let us see what this 
nonentity can do. He may be vouched in a 
recovery, though it is for the purpose of 
making him answer over in value. He may be 
an executor. He may take under the statute 
of distributions. He may take by devise. 
He may be entitled under a charge for raising 
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portions. He may have an injunction, and 
he may have a guardian.’’ 

Lord Hardwicke says such a child is a per- 
son in rerum natura and calls attention to that 
rule of the civil law, which confines it to cases 
where it is for the benefit of the child to be 
considered born. 

Sir Robert Phillimore held that such a child 
was a child within the meaning of Lord Camp- 
bell’s Act, so as to be capable, when born, of 
maintaining an action in respect of the pecu- 
niary loss it sustained by the death of its 
father, owing to the wrongful act of others, 
while it was yet unborn; and that judge also 
held, in an admiralty case (The George & 
Richard L. R. Admr. 466), that a child when 
born could maintain an action for injury sus- 
tained by it before its birth, though this hold- 
ing may be credited to the civil law origin of 
admiralty rules. 

It will be observed thatthe court in the Lrish 
case first referred to ignore all these questions 
as to how far a child en ventre sa mere is a 
distinct person and simply decide that a rail- 
way company owes no duty toa person not 
in sight. 





Ir seems remarkable that no case involving 
this question has arisen in this country, but 
we can find no record or report of any. The 
Albany Luw Journal calls attention to Diet- 
rich vy. Northampton, 138 Mass, 14, where it 
was held that, where a woman pregnant fell 
on a defective highway and was delivered of a 
child which survived but a few minutes, the 
child was not a ‘‘person’’ within the meaning 
of the statute giving a cause of action for 
negligent death to the administrator, and 
Holmes, J., in the decision of that case says: 
‘“‘But no case, so far as we know, has ever 
decided that if the infant survived, it could 
maintain an action for injuries received by it 
while in its mother’s womb.’’ But that case 
was decided under the terms of a peculiar 
statute. The New York court in Marsellis v. 
Thalheimer, 2 Paige 35, hold that ‘‘an un- 
born child, after conception, is to be con- 
sidered in esse for the purpose of enabling it 
to take an estate or for any other purpose 
which is for the benefit of the child if it should 
be afterwards born alive,’’ which is analogous 
to the civil law. Upon principle we cannot see 
why a suit of the character indicated cannot be 
maintained. An unborn child is now recognized 
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in many decisions as being absolutely born and 
in esse from the time of its conception. In that 
view the child was as much a passenger as an 
infant in arms, for whom no extra charge is 
made, and to whom the company certainly 
owes a duty; and the fact that the company. 
through its servants, did not know of the 
child should not relieve the former from the 
results of its negligence. Is so, it would be 
an easy matter for railroads to escape liability 
for injuries to infants in all cases by failing 
to notice them, and, in the case of children 
en ventre sa mere, it would be a necessary and 
frequent subject of inquiry how far the blind- 
ness of the carrier’s servant is excusable. 








NOTES OF RECENT DECISIONS. 


ATTORNEY AND CLIENT—ENFORCEMENT OF 
Parot Trust.—The strictness with which 
courts view transactions between attorney and 
client is illustrated by the case of Hughes v. 
Willson, 26 N. E. Rep. 50, decided by the Su- 
preme Court of Indiana. It was there held 
that where an attorney employed to enforce 
and collect a judgment against specific prop- 
erty, purchased an outstanding title under a 
parol agreement to hold the land for his client, 
the trust will be enforced. Coffey, J., says: 

An attorney, in all his transactions with bis client, is 
regarded as acting in a fiduciary capacity. McCor- 
mick v. Malin, 5 Blackf. 509: Heffren v. Jayne, 39 Ind. 
463. A purchase of a bankrupt’s estate by the solic- 
itor of a commission was set aside, though he paid the 
full value for it at public auction, Lord Eldon de- 
elaring that he would set aside all purchases made by 
persons having a confidential character, however 
honest the circumstances. A devise of property to an 
attorney on pretense that he would use it for another, 
though he intended to appropriate it to his own use, 
was held to be a gross breach of confidence, and was 
set aside. Hooker v. Oxford, 33 Mich. 453. A pur- 
chaser by the attorney of property sold under a judg- 
ment obtained by him, for a price less than its amount, 
constitutes the attorney an implied trustee for his 
client. Barrett v. Bamber, 9 Phila. 202. When the 
relation of client and attorney existed, and the attor- 
ney, at the instance of his client, purchased a note se- 
cured by mortgage on the client’s land at a consider- 
able discount, it was held that the client was entitled 
to the benefit of the discount, although the attorney 
bought the note for himself. McDowell v. Milroy, 69 
Til. 498. It is a well-known rule that the attorney 
shall not, in any way whatever, in respect of any pro- 
fessional transaction between him and bis client, make 
gain or profit for himself at the expense of his client, 
beyond the amount of his just and fair professional 
compensation. He must account to his client for all 
profits. He cannot, as a general rule, act adversely to 
his client’s interest, nor use the knowledge acquired 





confidentially in trafficking with his client’s interest. 
Tyrrell v. Bank, 10 H. L. Cas. 26; Manhattan, etc. Co. 
v. Dodge, 120 Ind. 1, 21 N. E. Rep. 344; Weeks, Attys. 
§ 271. A purchase of tne property involved in a suit 
by the attorney, pending the litigation is void. Scoby 
v. Ross, 13 Ind. 117; West v. Raymond, 21 Ind. 305. 
See, also, Lashley v. Cassell, 28 Ind. 600. The same 
principle which prohibits trustees and public officers 
from purchasing property of which they have the 
management, ata sale made or controlled by them- 
selves, forbids an attorney who manages a suit, and 
has the right to control a sale made by a commis- 
sioner, from becoming a purchaser. Especially is such 
purchase invalid when it results in a sacrifice of the 
property to the prejudice of the client, and to the 
benefit of the attorney. Weeks. Attys. § 273. 


CrimunaL Law — ForGery — Promissory 
Notre—Fictitiovs NamME.—An unusual ques- 
tion in the law of forgery came before the 
Supreme Court of Oregon in State v. 
Wheeler, 25 Pac. Rep. 394, where it was held 
that the execution of a promissory note in the 
name of a fictitious person or under an as- 
sumed name with an intent to defraud is 
forgery. Bean, J., says: 

From the definitions of “forgery” as above stated, 
as wellas from the statute, it will be seen that the 
essential elements of the crime are (1) a false making 
of some instrument in writing; (2) a fraudulent in- 
tent; (3) an instrument apparently capable of effect- 
ing a fraud. That the first and third ingredients 
above stated appear in this case cannot be doubted. 
The note executed by defendant under the name of 
John Williams is certainly a false note. It is not what 
it purports onits face to be; is false, not genuine; 
fictitious, not a true writing. The falsity of the note 
consists in its purporting to be the note of some party 
other than the one actually making the signature. It 
purports to be a note of one John Williams, while the 
signature was made by the defendant, and, although 
the defendant represented that his name was John 
Williams, jf he assumed that name for the purpose of 
defrauding, and under such a name executed the 
promissory note in this case with an intent to defraud 
Milner, such an act would constitute forgery. 2 Bish. 
Crim. Law § 583. The law is well settled that the 
signing of a fictitious name to an instrument with a 
fraudulent intent constitutes forgery. 8 Amer. «& 

ing. Enc. Law, 457, and note; People v. Brown, 72 N. 
Y. 571; State v. Hahn, 38 La. Ann. 169; Luttrell v. 
State; 1S. W. Rep. 886; 2 Whart. Crim. Law. § 1424; 
2 Russ. Crimes, 7338. As was said in Com. v. Costello, 
120 Mass. 370. ‘The essential element of forgery con- 
sists of the intent when making the signature, or pro- 
curing it to be made, to pass it off fraudulently as the 
signature of another party than the one who actually 
makes it. If this intent thus to personate another 
exists, the instrument is still a forgery, even if the 
name affixed is actually the same name with that 
borne by the party who signs it. So there may be 
forgery by the use of a fictitious name, as well as by 
the use of a person’s own name, if the intent exists to 
commit a fraud by deception as to the identity of the 
person who usesthe name.”’ See also Shepherd’s Case, 
1 Leach, 226; Whiley’s Case, 2 Leach,983. * * * The 
authorities agree that forging in a false name, assumed 
for the purpose of concealment, and with an intent to 
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defraud inthe particular instance of the forgery, is 
sufficient to constitute the offense. But when a party 
signs a name not his own, but one which he has 
adopted, using it without the intent to deceive as to 
the identity of the person signing, it is not a forgery. 
Rex v. Bontein, Jd. 260; Rex v. Peacock, Jd. 278. The 
question of intent is material in determining the guilt 
of the party eharged, and the falsity of the instrument. 
It is the false making with an intent to defraud at 
which our statute is aimed. The term “‘falsely,’’ as 
applied to making a promissory note, in order to con- 
stitute forgery, has reference not to the wontract or 
tenor of the instrument, or the fact stated in the writ- 
ing, because a note or writing containing a true state- 
ment may be forged or counterfeited as well as any 
other, but it implies that the writing is false, not 
genuine; fictitious, nota true writing; without re- 
gard to the truth or falsehood of the statement it 
contains. The note must in itself be false, not 
genuine; a counterfeit, and not the true instrument 
which it purports to be. State v. Young, 46 N. H. 
270. A person may falsely mcke a note, yet the note 
be true in point of fact; or he may make a note which 
is false in fact. Itis the former, the falsely making 
of the note with the intent to defraud, which is the 
essential ingredient of the crime here charged. The 
falsely making of a note in the name of a person, as 
already shown, is forgery; so is the falsely making of 
anote under an assumed name. The defendant in 
this case made the note, and signed a fictitious or an 
assumed name. He therefore falsely made it, al- 
though the fact stated in the note may be true. But 
the false making, when it was passed to Milner as 
genuine indicated an intent to defraud and brought 
the offense within the statute. 


BANKs AND BANKING—PAYMENT OF CHECK 
—ASSIGNMENT OF FunpD—RuiGHT OF ACTION.— 
A question of banking and the legal effect of 
a check, upon which the authorities are in 
direct conflict came before the Supreme 
Court of Nebraska in Fonner v. Smith, 47 N. 
W. Rep. 632. It was there held that a check 
drawn on funds in a bank is an appropriation 
of the amount of the check in favor of the 
holder thereof, in effect an assignment of the 
amount of the check, and the holder, upon 
refusal of the bank to pay the same where 
such funds have not been drawn out before 
its presentation, may bring an action thereon 
against the bank in his own name. There is 
an implied promise on the part of a bank 
when receiving deposits to pay them out on 
the checks of the depositor to any person in 
whose favor he may draw the same, and the 
checkholder is thus subrogated to the rights 
of the depositor in so much of the deposits as 
the check may call for, which cannot, after 
notice to the bank, be withdrawn by the 
drawer. Maxwell J., says: 


The doctrine upon which it is held that a check is 
not the appropriation of the fund against whieh it is 
drawn is stated by Judge Davis in Bank vy. Millard, 10 





Wall. 156, as follows: “On principle there can be no 
foundation for an action on the part of the holder, 
unless there is a privity of contract between him and 
the bank. How can there be sueh a privity when the 
bank owes no duty and is under no obligation to the 
holder? The holder takes the check onthe credit of 
the drawer in the belief that he has funds to meet it; 
but in no sense can the bank be said to be connected 
with the transaction. If it were true that there was a 
privity of contract between the banker and the holder 
when the check was given, the bank would be obliged 
to pay the check, although the drawer, before it was 
presented, had countermanded it, and although other 
checks drawn after it was issued, but before payment 
of it was demanded, had exhausted the funds of the 
depositor. If sucha result should follow the giving 
of checks, it is easy to see that bankers would be com- 
pelled to abandon altogether the business of keeping 
deposit accounts for their customers. If, then, the 
bank did not contract with the holder of the check to 
pay it at the time it was given, how can it be said that 
it owes any duty to the holder until the check is pre- 
sented and accepted?’ This is the strongest pre- 
sentation of the objections to a check being an appro- 
priation of the funds of the drawer to the amount of 
the check to which our attention has been called. Yet 
the fallacy of the reasoning can readily be shown. 
The principal objection of Judge Davis is the want of 
privity between the bolder of the check and the bank. 
A bank, however, receives deposits on the express or 
implied promise to pay them out upon the checks of 
the depositors; and the depositor may draw his 
checks for small or large amounts, payable to his cred- 
itors-or those to whom he desires to pay money, and 
the bank impliedly promises to pay such checks by 
whomsoever presented; the only limitation being that 
the drawer shall not exceed the amount of his depos- 
its. In effect, the debtor says to his creditor: “I have 
deposited my meney for safe-keeping in a certain 
bank, and I will give you a check thereon for the 
amount due you.’’ The creditor thereupon accepts 
the check upon the implied assurance that the drawer 
has sufficient funds in the bank to pay it. Suppose, 
instead of the ordinary form of the check to “pay A 
B or bearer” a specified sum, the drawer should say: 
“T hereby assign to A B or bearer’’ a like portion of 
the deposit in the bank. In effect there would be no 
difference as to the right of the holder of the check to 
the portion of the fund appropriated by the drawer. 
At the present time checks are in common use to 
supersede the payment of money. Many persons pay 
nearly all claims through the instrumentality of 
checks. This is done, first, to obviate the risk inci- 
dent to carrying large sums of money on the person, 
or for want of adequate facilities for its safe-keeping; 
and, second, as a means for correcting errors which 
may have occurred in the payment of claims, as a 
check, when paid to a particular person, is equivalent 
toa receipt. In regard tothe alleged want of priv- 
ity, it is sufficient to say that the holder of the check 
is subrogated to the rights of the drawer in the fund 
drawn upon, and therefore, to that extent, is in priv- 
ity as assignee of the drawer with the bank. Butsup- 
pose there is no privity between the parties, the rule 
is now well settled that a party may sue on a promise 
made on sufficient consideration for his use and ben- 
efit, though it be made to another, and not to himself. 
Cooper v. Foss, 15 Neb. 516, 19 N. W. Rep. 506; Stew- 
art v. Snelling, 15 Neb. 502, 19 N. W. Rep. 705; Shamp 
v. Meyer, 20 Neb. 223,29 N. W. Rep. 379; Miliani v. 
Tognini, 7 Pac. Rep. 729; Lawrence v. Fox, 20 N. Y. 
268; Farley v. Cleveland, 4 Cow. 432; King v. Whitely, 
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10 Paige, 465; Halsey v. Reed, 9 Paige, 446; Cumber- 
land vy. Codrington, 3 Johns. Ch. 254; Merriman v. 
Moore, 90 Pa. St. 80; Putney v. Farnham, 27 Wis. 187. 
We have no doubt, therefore, that the holder of a 
check, where the check was drawn upon funds, and 
presented before such funds are otherwise drawn out, 
may sue the bank for refusing to pay such check. 
Munn v. Burch, 25 Ill. 85; Brown v. Leckie, 43 III. 
497; Fourth Nat. Bank v. City Nat. Bank, 68 IIl. 398; 
Union Nat. Bank v. Oceana Co. Bank, 80 IIl. 212; 
Bank v. Patton, 109 Ill. 479, 485: National Bank v. 
Indiana Banking Co., 114 Ill. 483, 2 N. E. Rep. 401; 
Bank v. Ritzinger, 20 Ill. App. 27; Roberts v. Corbin, 
26 Iowa, 315; Fogarties v. Bank, 12 Rich. Law, 518; 
Lester v. Given, 8 Bush, 357; MeGrade v. Savings 
Inst., 4 Mo. App. 330; Zelle v. Savings Inst., Jd. 401; 
McGregor v. Loomis, 1 Disn. 247, 255; Ancona v. 
Marks, 7 Hurl. & N. 686; Senter v. Bank, 7 Mo. App. 
532; 3 Amer. & Eng. Enc. Law, p. 227. 


RecEIvers — LIABILITIES — DAMAGES — 
Breacu or Contract.—The case of Brown v. 
Warner, 14 S. W. Rep. 1032, decided by the 
Supreme Court of Texas is illustrative of the 
position of a receiver with reference to the ful- 
fillment of the owner’s contracts. It was there 
laid down that the receiver of a railroad com- 
pany is not liable in damages for removing a 
switch, which the company had agreed to main- 
tain, where he has not adopted the company’s 
contract as his own, for he is the officer of the 
court for the management and preservation of 
the property, and his appointment and acts 
in that behalf do not absolve the company 
from liability for consequent breaches of its 
coutracts. Gaines, J., says: 

A receiver, as a general rule, is but the agent 
of the eourt that appoints him, with authority 
to take the possession and control of property, the 
subject-matter of litigation; and is not the represent- 
ative of the owner, for the fulfillment of the latter’s 
contracts, except in cases in which he has made the 
contract his own by some act of adoption. Com. v. 
Franklin Ins. Co., 115 Mass. 278. The life of a rail- 
road depends upon its active operation as a ‘going con- 
cern” and a receiver over it must necessarily exercise 
many of the powers of a proprietorin its manage- 
ment, and be subjected to a similar liability for his own 
official acts, and those of his servants and agents. He 
is liable as receiver for his contracts made in his offi- 
cial capacity, and for the torts committed by his serv- 
ants and agents in the operation of the road. By 
reason of the liability incurred by the operation of so 
mucb machinery and the employment of so many men, 
it may seem, upon first blush, that their liability is 
defined by a different rule from that which prescribes 
the liability of receivers in ordinary cases. But the 
rule isthesame. The receiver of the property of a 
railroad is no more the representative of the company 
than the receiver of the property of a natural person 
is the representative of such person. Let us suppose, 
then, that the proprietor of a cotton gin has con- 
tracted to gin the cotton of his neighbor at a certain 
rate, and that before he has performed his contract 
the property is placed in the hands of a receiver, who 
is directed to operate it. Can it be said that he is lia- 





ble in damages should he refuse to comply with the 
contract? Clearly not. He is appointed, not to carry 
out the proprietor’s contracts, but to manage and pre- 
serve the property. So, the receiver of a railroad 
company isno more bound to doa particular thing 
which the company has contracted to do than he is 
liable to pay a debt which the company has contracted 
to pay. Let us, then, apply these principles to the 
case made by the plaintiff’s petition. When the 
appellants were appointed receivers, and placed in 
charge of the railway, there was a contract existing 
between the railway company and the plaintiff for the 
maintenance of a switch at Warner’s Station. That 
was purely a personal contract. The duty of the re- 
ceivers was to hold and operate the railroad, and they 
were no more bound to carry out the company’s con- 
tract to maintain the switch than they were to dis- 
charge its obligations to pay money. When, in the 
management of the road, they deemed it proper to re- 
move the switcb, and did remove it, the contract of 
the company was broken, and it was liable in damages 
for its breach. That the appointment and acts of the 
receivers do not absolve is from its liability to carry 
out its contract was decided, in effect, by this court in 
Hunt v. Reilly, 50 Tex. 99. If appellee were unable 
to recover damages of the company for its breach of 
the contract, by reason of its insulvency, it is a mis- 
fortune he has suffered doubtless, in company with 
numerous other simple contract creditors. For the 
failure to perform the contract, his cause of action 
was against the company, and it was not of that char- 
acter which could be brought against the receivers 
without leave of the court. St. U. S. 1886-87, p. 554, 
§ 3. The authorities bearing directly upon the ques- 
tion under consideration are not numerous, but they 
are all, so far as we have been able to find, in accord- 
ance with the views we have expressed. The case of 
Southern Exp. Co. v. Western N. C. R. Co., 99. U.S. 
199, was a bill in equity by the express company 
against the receiver of the railroad company to com- 
pela speeific performance of a contract, made before 
the receiver’s appointment, to carry freight for the 
complainant. In the opinion the court say: “The 
road is in the hands of a receiver in a suit brought by 
the bondholders to foreclose their mortgage. The 
appellant has no lien. The contract neither expressly 
nor by implication touches that subject. Itis nota 
license, as insisted by counsel. It is simply a contract 
for the transportation of persons and property over 
the road. A specific performance by the receivers 
would bea form of satisfaction or payment, which 
he cannot be required to make. As well might he be 
decreed to satisfy appellee’s demand for money, as by 
the service sought to be enforced.” The same prin- 
ciple was recognized in Com. v. Franklin Ins. Co., 115 
Mass. 278; and in Re Brown, 8 Edw. Ch. 384; and in 
Ellis v. Railroad Co.,107 Mass. 1. In the case last 
cited the court say; ‘*The receivers are officers of the 
court for this purpose [that of preserving the prop- 
erty], and act under its direction and control. They 
continue the operation of the road, and conduct its 
business, because this is essential to its proper pres- 
ervation. They may fulfill the contracts of the cor- 
poration so far as beneficial. They may not pay its 
debts or fulfill contracts which are burdensome, or 
tend to diminish the value of property under their 
control, unless such contracts are charged as incum- 
brances on the property, or are necessary to its 
proper preservation and security.” See also Howe v. 
Harding, 76 Tex. 17. 
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CARRIERS OF PAssENGERS—DISCRIMINATION 
—Exc.usivE Depot Priviteces.—The ques- 
tion as to the right of railroad companies to 
grant exclusive hack and bus privileges at its 
depot has come up frequently of late and the 
cases seem to be in conflict. The Supreme 
Court of Michigan in Kalamazoo Hack & Bus 
Co. v. Sootswa, 47 N. W. Rep. 667, hold 
that independently of, as well as under the 
Statute § 3355, providing that ‘‘all railroad 
corporations shall grant equal facilities for the 
transportation of passengers and freight to all 
persons, companies or corporations,’’ a rail- 
road company cannot grant to a hack and bus 
company exclusive, or even better, facilities 
for delivering and receiving passengers to and 
from the depot than that allowed others in the 
same business. The court concedes that a 
railroad company can make all needful reason- 
able rules and regulations concerning the use 
of its depot and grounds, but such rules must 
affect all alike. It cannot arbitrarily admit 
one common carrier of passengers to its depot 
and exclude all others. It may determine the 
distance from its depot or track at which per- 
sons soliciting passengers may stand while on 
its grounds but this determination must apply 
to all. To permit otherwise would be in the 
language of Justice Field in Railroad Co. v. 
Tripp, 147 Mass. 43, ‘‘to enable a railroad 
corporation largely to control the transporta- 
tion of persons beyond its own line and to 
establish a monopoly not granted by its char- 
ter.’”’ The court disapproves of the view of 
the majority of the court in the above case 
(wherein three of the court with Justice Field 
dissented), that arailroad company may grant 
such exclusive right to solicit the patronage 
of incoming passengers. Noother case seems 
to hold this doctrine. The late case of 
Cravens v. Rogers (Mo.), 14 S. W. Rep. 106, 
is opposed. So also is Railroad Co. v. 
Langhlois (Mont.), 24 Pac.-Rep. 209, where 
the Massachusetts doctrine is reviewed and 
controverted. For other cases bearing on the 
question see Marriatt v. Ry. Co.,1 C. B. 
(N. S.) 499; In re Palmer, L. R. 6. C. P. 
194; Camblos v. R. R. Co., 9 Phila. 411; N. 
E. Compress Co. v. Me. Cent. Ry. Co. 57 
Me. 188. 


Parent AND CuILp— Lecitimmacy — Evi- 
DENCE.—The Supreme Court of North Caro- 
lina in Woodward v. Blue, 12 S. E. Rep. 453, 





hold that on the question of the legitimacy of 
a certain child born in wedlock, where there 
is evidence to show non-access of the hus- 
band, evidence as to how another man, at 
whose house the mother was living at and 
before the birth of the child, treated the 
latter, is admissible to show that he was its 
father. Clark J., says: 


The maxim “pater est quem nupte demonstrant,’”’ 
was formerly so strictly construed that, from the time 
of the Year-Books down tothe last century, a child 
born of a married woman was conclusively presumed 
legitimate, unless the husband was sbown to be im- 
potent, or not ‘“‘infra quatior maria.’ The ancient 
rule, with the homely illustration given by Judge 
Richell in Flettsbam and Julian (Y. B.7 Hen. IV. 9, 
13), is familiar to us by the great dramatist baving 
placed it in the mouth of King Jobn (act 1., scene 1.) 
Van Aernam v. Van Aernam, 1 Barb. Ch. 375. But 
the rule was much modified in Pendrell v. Pendrell,. 
2 Strange, 925, and the Banbury Peerage Case in the 
house of lords, 1 Sim. &. S. 163, and succeeding cases, 
until now it is best stated by Chancellor Lent (2 
Comm. 210) as follows: ‘The question of the legiti- 
macy or illegitimacy of the child of a married woman 
is one of fact, resting on decided proof as to the 
non-access of the husband, and the facts must gener- 
ally be left to the jucy fur determination.” Schouler, 
Dom. Rel. § 225; Hargr.ve v. Hargrave, 9 Beavy. 552, 
opinion by Lord Langdale. In Cope v. Cope, 5 Car. 
& P. 604, itis said: “If a husband have access, and 
others at the same time are carrying on a criminal 
intimacy with his wife, a child born under such cir- 
cumstances is legitimate in the eye of the law. But 
if the husband and wife are living separate, and the 
wife is noteriously living in open adultery, although 
the husband may have an opportunity of access, it 
would be monstrous to suppose that, under these 
circumstances, he would avail himself of such oppor- 
tunity. The legitimacy of a child born under such 
circumstances could not therefore be established.’ 
* * * There being evidence tending to show 
non-access of the husband, the jury should not 
have been cut off from a knowledge of how Greenlee 
treated the child. It may be that it could have been 
shown that he betrayed fondness and affection for it, 
showed anxiety in its iliness lavished money on it, 
or educated it, and surely these things would be 
strongly corroborative of the evidence of the defend- 
ants, for it would be hardly expected that a white 
man should so act towards the child of Underzine, 
his negro slave. Was not the violent grief of David, 
the king, upon the death of the child, corroboration 
that he, and not Uriah, was its father? In the nature 
of the case, the paternity of a child can hardly be 
said to be subject to direct proof. Therefore, when 
it is born in wedlock, the law presumes its legitimacy 
from that circumstance. This presumption can only 
be rebutted by circumstances, and what more potent 
could there be than the conduct of the wife in living 
separate from the husband with a paramour, and the 
latter’s treatment of the offspring? For, though there 
was opportunity of access by the husband, it 1s not 
conclusive of legitimacy. Cope vy. Cope, supra. It 
should appear what the party offering excluded tes- 
timony expected to prove by it(State v. Williford, 91 
N. C. 529); but here the question is sufficiently ex- 
plicit in that it was asked to show the treatment of 
Emily by Greenleefand the bearing of the evidence 
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is sufficiently indicated by the question, and the 
statement that it was offered as testimony to show 
‘that Greenlee was the father. In Morris v. Davis, 5 
Clark & F. 163, the house of lords, on an issue like 
this, gave weight to the conduct of the paramour 


towards the child. This also was done in Cannon v.. 
-Cannon, 7 Humph. 410; 1 Bish. Mar & Div. § 448. 








WHAT DO WE MEAN BY THE TERM 
FIXTURE? 





“The fact that the term fixture is of ambig- 
uous signification, has been frequently ad- 
verted to by tho-e legal writers who have 
dealt with the subject,! but few, if any of them, 
have addressed themselves to the task of clear- 
ing up the ambiguity, and attempting to give 
to the term a more fixed and definite meaning. 

The word fixture is sometimes employed to 
denote such annexatiohs to the freehold as are 
not removable.? At other times it is used to 
designate such annexations as are removable.’ 
The word is also employed ‘in connection with 
various qualifying adjectives,such as‘ ‘tenants’ 
fixtures,’ ‘‘landlords’ fixtures,’’ ‘‘removable 
fixtures,’’ ‘‘ irremovable fixtures,’’ etc. 

It seems clear that while the term fixture 
continues to be employed in these several dis- 
tinct senses, that neither the attribute of re- 
movability nor of irremovability can be safely 


considered as forming any fixed part of the 


connotation of the term. All that seems to be 
common in the significations of the word, as 
thus variously employed, is, that it designates 
a thing, which, when considered apart, is in its 
essential nature a chattel, but which has been 


1 Tyler on’ Fix., p. 35; Ewell on Fix., p. 1; Thomas 
v. Davis, 76 Mo. 72; Stricker v. Parker, 54 Mo. 268. 

2 So employed in the following cases: Hunt v. Mul- 
lanphy, 1 Mo.508; Goodin v. Elleardsville Hail Ass., 5 
Mo. App. 289; Dubois v. Kelly, 10 Barb. 496; Van Ken- 
ren v. Railway, 9 Vroom, 165; Van Ness v. Packard, 2 
Peters, 137, per Story, J.; De Lacy v. Tillman, 3 South- 
ern Rep. (Ala.) 294; Graves v. Pierce, 53 Mo. 423; 
Dudley v. Hurst, 8 Atl. Rep. (Md.) 901; Harmony 
Building Assn. v. Berger, 99 Pa. St.320; Henbschmann 
v. McHenry, 29 Wis. 655. 

3 Smith v. Whitney, 13 N. E. Rep. (Mass.) 229; Ambs 
v. Hill, 13 Mo. App. 108; Weathersby v. Sleeper, 42 
Miss. 732; Thomas v. Craut, 5 Bush (Ky.), 37; Ding- 
ley y. Buffinn, 57 Me. 381; Ambs v. Hill, 13 Mo. App. 
385; Wash. v. Sichler, 20 Mo. App. 374; Prescott v. 
Wells, 3 Nev. 82; Rogers v. Gillenger, 30 Pa. St. 185; 
Beardsley v. Ontario Bank, 31 Barb. 619; Pickerell v. 
Carson, 8 Iowa, 544; Coddington v. Beebe, 29 N. J.530; 
Hallam v. Runder, 9 Tyr. 959; Ex parte Reynal, 2 M. 
D. & De G. 448; Parsons v. Hind, 14 W. R. 861; Tur- 
ner v. Cameron, L. R., 5 Q: B. 306; Sheen v. Rickie, 5 
M. & W. 175. ° 





either actually or constructively annexed to the 
realty, so as to become real estate while such 
annexation continues. So much of meaning 
seems to be invariably conveyed by the term 
fixture, but whether in any given case it is 
intended to convey the further meaning that 
the thing is, or is not, removable, can only be 
ascertained (while the present confusion con- 
tinues) by reference to the context. In view 
of the fact that the law of fixtures has become 
of very considerable magnitude and impor- 
tance, it is certainly desirable, if it be not in- 
dispensable to its accurate development, that 
the term itself should be employed with uni- 
formity and precision. This desirable end can, 
of course, be best attained by limiting the 
meaning of the word to some one of the sev- 
eral senses in which it is now occasionally 
employed, being guided in making such se- 
lection by the existing state of the authorities, 
as well as by the requirements of legal ter- 
minology. The word fixture may now be used 
with more or less propriety, in three distinct 
senses, and the task we have set ourselves 
is to determine which of these meanings is 
conformable to the best reasoned authorities, 
and best adapted to the needs of a scientific 
legal terminology. 

1. In the first place, we may restrict the 
meaning of the term to what is implied in 
common by that word, in all cases where it is 
now used with any degree of propriety; that 
is to say, we may consider it as simply de- 
noting a thing once a chattel, but now so at- 
tached, actually or constructively, to the free- 
hold, as té remain real estate while such at- 
tachment continues.* It will be seen that this 
employment of the word fixture carries no 
implication as to the removability of the an- 
nexation, but leaves us to indicate whether or 
not, ina particular case, it may be removed 
by employing the proper qualifying adjective ; 
that is, we may adjudge it to be a ‘‘ remova- 
able fixture ’’ or a ‘‘ fixture not removable,’’ 
as the case may be. The use of the word in 
this sense has the advantage of not being at 
variance with any of the authorities in which 
the word is defined or employed; it differs 
from some of them only in being less exten- 
sive in its signification. On the other hand, 
the word, when employed in this sense, has 
the marked defect of being grounded upon 


4 Moody v. Aiken, 50 Tex. 65; Am. & Eng. Ency. of 
Law, vol. 8, p. 41. 
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attributes which, in a legal point of view, are 
immaterial. In considering things which are 
annexed to the freehold, the only circum- 
stance which is of any legal importance, is 
whether or not those things may be severed 
therefrom; but the word fixture, when used 
in the above sense, conveys no information 
upon that point. It denotes simply that the 
thing was once a chattel, but is now annexed 
to the realty, facts which in themselves are 
perfectly unimportant, and only become of 
legal significance in so far as they aid us in 
determining the further question of remova- 
bility. Since the term, as thus employed, 
does not inform us whether the thing it de- 
notes has or has not the attribute of remova- 
bility, it is plain thatit must be joined to other 
words which denote the presence or absence 
of that attribute before it indicates any fact 
of legal significance. It seems obvious that 
there is no necessity in legal nomenclature 
for a term which means nothing of legal im- 
portance in itself, but must be joined with 
other words and converted into a cumbersome 
phrase, before it expresses any fact to which it 
is of any importance, in a legal point of view, 
to advert. Upona review of the adjudged 
cases, itis found that the word is occasion- 
ally, but not very generally, used as convey- 
ing this limited meaning,’ and it will do no 
violence to existing law to consider this view 
of the term fixture as illogical and improper. 

2. The word fixture is also used in the sense 
of meaning those annexations to the realty 
which are so attached, actually or construct- 
ively, or so incorporated therein, as not to be 
severable against the will of the person who 
has the ultimate or absolute property in such 
freehold. If the term fixture properly has 
this meaning, it certainly is a word which, in 
a legal view, is entirely superfluous. It here 
means simply real estate, and as it has been 
before remarked,there is no more necessity for 
a specific legal term to convey the meaning 
herein set forth, than there is for a particular 


5 See Moody v. Aiken, 50 Tex. 65; also article ** Fixt- 
ure” in Am. Ency. of Law, vol. 8, where the author- 
ities adopting this meaning of the word are collected. 

¢ Goodwin v. Elleardrdsville Hall Assn., 5 Mo. App. 
289; Dubois v. Kelly, 10 Barb. 496; Hunt v. Mullan- 
phy, 1 Mo. 508; Van Kenren v. Railway, 9 Vroom, 
165; Van Ness v. Packard 2 Peters (U.8.), 186; De 
hacy vy. Tillman, 3 South. Rep. (Ala.) 294; Groves v. 
Pierce, 53 Mo. 423; Dudley v. Hurst, 8 Atl. Rep. (Md.) 
$01; Harmony Building Assn. v. Berger, 99 Pa. St. 320; 
Meubshmann v. McHenry, 29 Wis. 655; Ferard Fix., 2. 





word in legal nomenclature to designate turf, 
grass, growing trees, or any other of the 
countless things which constitute real estate.? 
Again, when the term is used in this sense, it 
will be found that we are placed between the 
horns of the following dilemma: If we hold 
with some authorities,’ that when the annexed 
thing is nota fixture in the sense of being 
irremovable, that therefore it is a chattel, we 
commit the monstrous error of overlooking 
those things which, while removable are nev- 
ertheless not chattels, and are,until the right of 
removal is exercised, just as effectually part 
and parcel of the realty as the irremovable 
thing itself.? But, assuming that we do not 
fall into this error, still, when we wish to pre- 
sent the antithesis between the irremovable 
thing which we here call a fixture on the one 
hand and the removable thing on the other, 
we find that there is no distinct legal term to 
denote the latter, and we are forced to have 
recourse to the expressions ‘‘ removable fixt- 
ure,’’ ‘‘tenant’s fixture,’’ etc., which is a 
palpable contradiction in terms, unless we de- 
sert the meaning we have already assigned to 
the word, i. e., an irremovable annexation. It 
is believed that it is the use, or rather misuse 
of the word here indicated, that has bred the 
ambiguity which pervades the law of fixtures.- 
Its employment in this sense gives us a legal 
term that we do not need, and leaves us as- 
much as ever in want of another legal term to 
denote that anomalous thing which, while it is- 


T Ewell Fix., p. 5. 

3 Balliett v. Humphreys, 78 Ind. 338; Ottumwa- 
Woolen Mill v. Hawley, 44 Iowa, 57; Fay v. Reddick, 
31 Ind. 414. 

» The proposition here maintained is that things sub- 
stantially annexed to the realty by a person having a 
determinate or quaiified interest therein, even though 
they are removable, have, until the right of removal is 
exercised, the characteristics of real estate. The right 
of removal is in the nature of a personal privilege or 
license, to be exercised at a proper time; and as to 
strangers and third persons, the annexation is not 
prima facie personal property. It is real estate until 
somg person having the right of removal elects to give 
it the character of a chattel. State ex rel. Kidney v- 
Marshall, 4 Mo. App. 29; Kile v. Giebner, 7 Atl. Rep. 
(Pa.) 154; McNully v. Conally, 70 Cal. 3; Stillman v. 
Flenniker, 58 Iowa, 450. Thisisageneral statement of 
the law, and leaves out of view the effect of the positive 
or implied conventions of the parties which are gener- 
ally held to give the annexation the character of a 
chattel if so intended, where the vested rights of third 
Persons will not be affected. As to such conventions 
giving property which prima facie partakes of the 
nature of realty, the status of a chattel, see Myrick v- 
Bill,3 Dak. 284; Sampsen v. Graham, 96 Pa. St. 405; 
Bartholomew v. Hamilton, 105 Mass. 239; Smith v. 
Waggoner, 50° Wis. 155. 
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not a chattel, is still not immutably real estate, 
and is susceptible of becoming either the one 
or the other, at the will of the persons con- 
cerned. If these objections be well taken, it 
seems undesirable, if not improper, to con- 
sider this as the meaning of the word; and it 
will be found upon examining the authorities, 
that although this is not infrequently the 
meaning which courts attach to it, still that it 
is not the prevailing sense in which it is em- 
ployed by them. 

3. Still another sense in which the word 
fixture is very generally used, is as denoting 
those annexations to the freehold which can 
be lawfully severed therefrom, by some per- 
son other than he.who has the absolute prop- 
erty in such freehold.” As here ‘used, the 
term fixture seems to imply the following attri- 
butes: Ist, that the thipg was once a chattel; 
2d, that is it now actually or constructively an- 
nexed to the freehold; 3d, that while such an- 
nexation continues it has the character of real 
state; 4th, that there resides in some person 
not the absolute owner of the freehold, the 
rightof severing it from the realty and again 
converting it into a chattel. It is sub- 
mitted that this is the proper sense in which 
the word should be employed, and that its use 
in this sense is sustained by the weightof au- 
thority. When thus employed, the word fills 
a gap in our legal terminology, implies attri- 
butes of legal consequence, and designates 
with precision a subject-matter for which we 
have no other specific term. When we assign 
to the word fixture the definite meaning above 
indicated, we have a precise set of legal terms 
adapted to express the varying character- 
istics which attend upon the changes in the 
nature of property, from that of the chattel 
to its absolute absorption into the realty. 
Personal property simply, in juxtaposition to 
real, or attached to it solely by virtue of the 
force of gravity, remains personal property, 
and is designated as such." Personal prop- 


10 Smith v. Whitney, 138 N. E. Rep. (Mass.) 229; 
Ambs v. Hiil, 10 Mo. App. 108; Weathersby v. Sleeper, 
42 Miss. 732; Toomas v. Craot, 5 Bush (Ky.), 37; Ding- 
ley v. Buffum, 57 Me. 381; Ambs v. Hill, 13 Mo. App. 
585; Wash. v. Sichler, 20 Mo. App. 374; Prescott v. 
Wells, 3 Nev. 82; Rogers v. Gillengen, 30 Pa. St. 185: 
Beardsley v. Ontario Bank, 31 Barb. 619; Pickerell v. 
Carson, 8 Lowa, 544; Hallam v. Runder, 8 Tyr. 959; Ex 
Parte Reynal, 2 M. D. & De G. 443; Parsons v. Hind, 
14 W. RB. 861; Turner v. Cameron, L. R.5 Q. B. 306: 
Sheen v. Rickie, 5 M. & W. 175. 

1! Carlin v. Ritter, 13 Atl. Rep. (Md.) 670; Farmer’s 





erty attached to real in such a way as to be- 
come itself real property while the attachment 
continues, but which is lawfully severable 
therefrom, and re-convertible into personal 
property against the will of the owner of such 
real property, we designate by the word fixt- 
ure. Personal property which is so incorpo- 
rated with real as not to be lawfully severable 
therefrom by any person, against the will of 
the owner of the realty, becomes real estate, 
and is properly so described.” Of course, 
the extreme complication and difficulty of the 
ulterior inquiry which must, in any given case, 
determine whether the term fixture is,or is not, 
applicable, does not render the word itself 
any the less desirable or proper. We need a 
term to indicate property having certain anom- 
alous characteristics, to designate which no 
other single term now exists; and we need 
such a term none the less, because it is diffi- 
cult to ascertain whether it may be properly 
applied to a particular thing. If in a given 
case it be doubtful whether an annexation be 
a fixture or real estate, we may apply the 
word fixture to it tentatively ; but when the in- 
quiry reaches that stage when we are able to 
say that it is irremovable, we must drop our 
hypothetical designation, and call it real es- 
tate. Weare, of course, aware that consider- 
ations of theoretical propriety as to the use 
and meaning of legal terms, must give way 
before the decisions of the tribunals which 
constitute the authoritative basis of. the law; 
but it can never fail to be of service to us 
when the authorities themselves are in hope- 
less and irréconcilable conflict, if we have re- 
course to the logic of the subject, and view 
existing authorities in the light of a careful 
analysis of the nature of the subject-matter 
with which they deal. It is gratifying to ob- 
serve that the general trend of late cases is 
in the direction of greater uniformity in the 
employment of the word fixture, and that such 
employment is conformable to what appears 
to be the most reasonable and logical view of 
the subject. Water D. Cores. 
St. Louis, Mo. 

Loan & Trust Co.v. Machine Wks., 35 Minn. 543; 
Wolford v. Baxter, 33 Minn. 12; Sweat v. Stamps, 67 
Ala. 96. 


12 See Keating Implement Co. v. Electric Co., 12 8. 
W. Rep. 489. 
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SPECIFIC PERFORMANCE—PAROL CONTRACT 
OF ADOPTION —STATUTE OF FRAUDS— 
EVIDENCE—DECLARATIONS. 


SHAHAN V. SWAN. 





Supreme Court of Ohio, Jan. 13, 1891. 


1. Parol Contract—Statute of Frauds—Part Per- 
formance.—A parol contract providing that one per- 
son shall, on the death of another, succeed to all of 
the property, real and personal, of the latter, is within 
the statute of frauds, and in order to withdraw the 
same from the operation of the statute of frauds by 
acts of part performance, such acts must be clearly 
referable to some contract between the parties relat- 
ing to the property in dispute. 

2. Specific Performance — Evidence.—In an action 
for the specific performance of such a contract, it is 
proper to admit parol evidence of the terms of the 
contract before proof of its part performance. 


3. Declarations of Deceased.—Declarations of a de- 
ceased person in such a case should be carefully scru- 
tinized; yet, if sufficiently definite, it may authorize 
the trial court to determine what the terms of the 
contract are. 


The pleadings in the action, together with the 
findings of the court, show that Mary J. Swan the 
defendant in error, in the year 1840, being then 
about two years old, and living with her mother, 
a woman in humble circumstances, near Worthing- 
ton, Ohio, attracted the notice of James E. Wood- 
bridge and his wife, who resided in Mt. Vernon, 
Ohio, who were in prosperous circumstances, 
childless, and without expectation of children 
being born to them; that the Woodbridges, then 
visiting at Worthington, entered into negotiations 
with the mother respecting her said child, which 
resulted in the mother yielding to them the per- 
son of the child, and their carrying her home 
with them on their return; that they gave their 
name to the infant, and entered in their family 
bible her birth as their own offspring; that they 
reared her tenderly, taught her to believe that 
she was their child by birth, and carefully edu- 
cated her; thut when she reached a suitable age 
they introduced her into society as their own 
daughter; that she was an affectionate and duti- 
ful child, and in all respects discharged the du- 
ties of a daughter, and continued to reside in the 
family until her marriage, at which ceremony she 
was given away by James E. Woodbridge as his 
daughter; that in August, 1874, James E. Wood- 
bridge died intestate, having made no provision 
for the defendant in error, and his property, real 
and personal, passed to his wife who survived 
him a few months, and who, by will, made some 
provision for defendant in error, but devised to 
others the bulk of the property that came to her 
from her husband, said James E. Woodbridge. 

BRADBURY. J.: We are confronted at the door 
of the inquiry in this case with the question, 
whether the contract set up in the petition, even 
had it been in writing and signed by the party to 
be charged with its performance, created such a 
right, or interest in his estate, as to entitle defend- 





ant in error to its specific performance, or 
whether it is not rather to be regarded as partak- 
ing of the nature of a personal agreement, the 
violation of which would only entitle the party 
agrieved to an action for damages. The contract 
provides, generally, that she shal] be made the 
heir of Mr. Woodbridge, and shall succed to bis 
property at his death. It can be hardly be con- 
tended that this created an estate or interest in 
her, toor in the particular parcels of property, 
real or personal, owned by him at the time it was 
made, or that any such interest or estate attached 
to specific parcels of after-acquired property, as 
it may have been successively acquired by him; 
if so, he would have been deprived of the power 
of disposing of it so as to bar her right except to 
one who might take for value and without notice. 
This cannot reasonably be supposed to have been 
within the contemplation of the parties. Neither 
does any plan seem to have been in the minds of 
the parties by which this heirship and succession 
should be brought about. It could not be done by 
the laws of descent, for there was then no statute 
authorizing an adoption; only heirs by blood 
could acquire property in that way. Did they 
contemplate a will or some conveyance, in es- 
crow perhaps, to be delivered, and become 
operative upon the death of Mr. Woodbridge? 
Did they foresee or intend the consequences that 
either method would have on the rights of Mrs. 
Woodbridge? To these questions no answer can 
be returned; not even the slightest cue to their 
solution can be found in the history of the trans- 
action. 


If the contract created a personal obligation 
only then its breach would entitle the party in- 
jured, not to its specific performance, but to an 
action for damages, measured by the value of the 
estate she should have succeeded to, in which 
case the action should have been brought against 
the estate of James E. Woodbridge after the 
claim had been presented and rejected, and 
would be subject to the limitation in favor of 
executors and administrators provided in section 
6113, Revised Statutes. While the determination 
of this question—whether the contract is one 
that, in any event, would be specifically per- 
formed—against defendant, would be decisive of 
the case, we prefer to place the decision upon the 
determination of anotter question, equally de- 
cisive, and about which we have no doubt. 

If the contract should be treated as divisible, so 
that, to the extent which it related to the person- 
alty, no note or memorandum in writing would 
be required by the clause of statute of frauds, re- 
lating to the sale of lands, and be held to be 
capable of performance within a year, so as not 
to be obnoxious to the clause of the statute re- 
lating to contracts, not so capable of performance, 
then the omission of Mr. Woodbridge, to provide 
for her succession to it, is but the breach of a 
contract relating to personalty, which can be 
compensated in damages, and she would have a 
claim against his estate for the amount thereof, 
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which, as has already been seen, must have been 
presented to his personal representative before 
an action could be brought, and would be subject 
to the four years’ limitation provided in section 
6113, Revised Statutes. 

The action before us, however, is not of that 
charaster, but is, in all essential particulars, one 
for the specific performance of the contract set 
forth in the petition; and that contract, we think 
isentire. Whatever the defendant in error and her 
mother were to do, applied equally to every part 
of that which the Woodbridges were to perform, 
and, as it concerns an interest in lands, it is re- 
quired by the statute of frauds to be in writing, 
subject, of course, to the rule that permits cer- 
tain acts of part performance to withdraw it 
from the operation of the statute. 

The circuit court, oa the trial of the action, ad- 
mitted over the objections of plaintiff in error, 
parol testimony of the terms of the alleged con- 
tract, before evidence was introduced showing acts 
of part performance. This, it is claimed, is error, 
for which the judgment should be reversed. In 
support of this view, they cite the cases of Lind- 
say v. Lynch, 2 Sch. & Lefroy, 1; Maddison y. 
Alderson, 8 L. R. App. Cases, 467; Dale v. Ham- 
ilton, 5 Hare, 369, and some others, as well as the 
most distinguished text-writers on the subject of 
the specific performance of contracts. The au- 
thorities are too numerous to render practicable 
their review in detail, but an examination of them 
will show that the order in which evidence 
should be admitted was not under discussion, but 
ratber the effect be given to it when received, 
and the holdings and opinions were, that parol 
proof of the terms of the parol contract should 
not be considered as affecting the rights of the 
parties until part performance of the contract 
had been established. The statement of the case, 
as well as the language used by the chancellor in 
the case first cited (Lindsay v. Lynch, 2 Sch. & 
Lefroy, 1), discloses that the parol evidence of 
the contract had in fact been admitted. The 
lord chancellor (Lord Redesdale), saying: ‘*Tbe 
statute of frauds prohibits my entering into the 
evidence of Blake on the subject;”’ Blake having 
already testified to the terms of the parol contract 
in dispute. j 

In practice, it would be impracticable to defer 
hearing parol evidence of the terms of a parol 
contract respecting land, until the court ascer- 
tained that it had been partly performed; it 
would involve the necessity of hearing the case in 
detail, and considering one branch of the evidence 
before the remainder of it was admitted at all. 
And, whatever the rule may be elsewhere, in 
Ohio the practice is to permit a party to intro- 
duce all the evidence he can produce that is 
pertinent to the issue on trial, the order of its 
introduction to be determined by the court in the 
exercise of a sound discretion. 
co - * * * 7” a * 


This court will, in a proper case, examine the 
evidence in a case before it to determine if there 





was any evidence to support the finding of the 
trial court. We did so in this case; and the bill 
of exceptions discloses evidence, which, if be- 
lieved in the exact terms in which it was deliv- 
ered, is sufficient to support the finding in this 
particular. 

The circuit court found ‘*That such part per- 
formance was had of such contract, by the parties 
thereto, and by the plaintiff, in the rendition of 
such service and the performance of such duties 
as to take the case out of the operation of the 
statute of frauds.’ The acts found by that court 
and held by it to constitute part performance of 
the contract, are as follows: 

That the mother of the plaintiff, in pursuance 
of said contract surrended the care, custody, con- 
trol and education of the plaintiff to said James 
E. Woodbridge when she was about two years of 
age, and forever concealed from the plaintiff the 
fact of her motherhood, and wholly gave up its 
society and custody; and then said James E. 
Woodbridge continued the care, custody, con- 
trol and education of the plaintiff until she be- 
came of age, and thereafter she continued to live in 
his family, continuously bestowing on said James 
E. Woodbridge and Lydia, his wife, all the affee- 
tion and performing all the services of a daughter 
until she was, by said James E. Woodbridge, given 
away as his daughterin marriage in the year 
1870. The said James E. Woodbridge and Lydia, 
his wife, carefully concealed from said plaintiff the 
fact that she was not their daughter, the said 
Lydia breaking the news of that fact to her for 
the first time onthe day after said James E. 
Woodbridge was buried. 

“The court further found that the plaintiff, dur- 
ing all those years, was kind, affectionate and 
obedient to both the said James E. Woodbridge 
and Lydia, his wife and did perform about the 
house those domestic services, did render those 
domestic duties, and did perform those offices of 
of kindness and affection which a daughter usu- 
ally renders’ for parents to whom she is attached 
or bound by the ties of blood and affection; that 
said James E. Woodbridge entered in the family 
bible the name ‘Mary J. Woodbridge, born Feb. 
2, 1838,’ as the designation of parentage and date 
of birth of said plaintiff.” 

A large proportion of the elaborate briefs of 
counsel] is devoted to the discussion of the sufli- 
ciency of these acts to constitute such part per- 
formance o! the contract as will take it out of the 
statute of frauds. The adjudications upon the 
subject are innumerable, and not always in har- 
mony with each other, and they have been sup- 
plemented by the reasonings of a large number 
of able text writers. The authorities in the main, 
if not exclusively, support two rules upon the 
subject, the more strict of which requires the 
acts of part performance to be referable to the 
contract set up, and to no other one. Lindsay vy. 
Lynch, 2 Sch. & Lef. 1, is the leading case in 
support of the strict rule. 

The greater number of authorities, however, 





XUM 





XUM 


Vou. 32. 


THE CENTRAL LAW JOURNAL. 207 








and, as we think, the better reason, is satified if the 
acts of part performance clearly refer to some 
eontract in relation to the subject-matter in dis- 
pute; its terms may then be established by parol. 

‘First, then, it seems evident that all that can 
be gathered from acts of part performance is the 
existence of some contract in pursuance of which 
they are done, and the genevzal character of the 
eontracit; they can not, unless possibly in some 
very singular case, be themselves sufficient evi- 
dence of the particular contract alleged, because 
they cannot in themselves show all the terms of 
the contract from which they flow.” Fry on 
Specific Performance, § 558. See also, Brown on 
the Statute of Frauds, § 455; Foster v. Hale, 3 
Ves. 712; Pomeroy on Specific Performance, § 
107; Anderson v. Chick, 1 Baity Eq. (S. C.) 118; 
Rathbun vy. Rathbun, 6 Barb. 98; Stoddard v. 
Tuck, 4, Maryland, Ch. 475; Semmes v. Worthing- 
ton, 38 Maryland, 298; Carlisle v. Fleming, 1 
Harrington, 421. 

Usually possession is the act of part perform- 
ance relied on to take a case out of the operation 
ef the statute of frauds; that, of course, always 
discloses the subject-matter to which it refers, 
and courts in discussing its sufficiency have no 
eccasion to expressly declare that an act of part 
performance must refer to the subject-matter of 
the contract in dispute, but it is apparent that 
such qualification is always understood. Surely, 
acts that refer to some contract between the par- 
ties, respecting a totally different subject-matter 
than the one in dispute, would not take the case 
out of the operation of the statute. The very ob- 
ject of admitting proof of part performance is to 
show, not that there is some contract between the 
parties about something, but that there is some 
eontract between them about the subject-matter 
in dispute, in order that the contract set up re- 
specting it may be established by parol. In 
Maddison vy. Alderson, 8 L. R. App. Cases, 467, 
en page 476, Lord Chancellor Selborne says that 
statute does not apply where the right to relief 
grows out of*‘equities resulting from res geste 
subsequent to and arising out of thecontract. So 
long as the connection of those res geste with the 
alleged contract does not depend upon mere 
parol testimony, but is reasonably to be inferred 
from the res geste themselves, justice seems to 
require some such limitation of the scope of the 
statute;’? and on page 491 Lord Fitzgerald says: 
‘The Lord Chancellor has well laid down that 
the acts relied on as performance to take the 
ease out of the statute must be unequivocally and 
in their own nature referable to some such agree- 
ment as that alleged, and, I may add, must 
necessarily relate to and affect the land, the sub- 
ject of that agreement.” ‘This is ar instructive 
ease respecting the doctrine of part performance 
in cases of the character of that before us. A 
woman had heen induced, by a promise to leave 
her an estate for life in land, to serve the intestate 
as his housekeeper, without wages, for many 
years, and to give up other prospects of an estab- 





lishment in life. The denial to her of a specific 
performance of the contract, she set up, was a 
great hardship to her; but little, if any, less than 
it is claimed defendant in error will sustain if re- 
lief is denied her in the case before us. 

The mother of the defendant in error was a 
servant girl, burdened with the support of an il- 
legitmate child of the age of about two years. 
The Wooudbridges were prosperous people with- 
out children, or the hope of any. The mother 
gave them the child, and never afterwards re- 
vealed her motherhood. The Woodbridges re- 
ceived the infant reared her tenderly in all re- 
spects as if she were their own daughter, used 
great diligence in guarding from her any know- 
ledge that she was not of their blood, and she in 
turn repaid this kindness by giving them the 
affection and performing the duties of a daughter. 
Acts of this character, are not usually the off- 
spring of contractual relations; would the ordi- 
nary observer infer from them any contract 
whatever? Would they not, rather, be attributed 
to higher motives? Even if we aquit the mother of 
any desire to conceal the evidence of her shame, or 
to escape the burden of supporting her infant, yet 
might we not expect at her hands, from motives 
of maternal affection alone, just what she did? 
If she kept the child, the stigma of its birth 
would cling to it through life, and it would face a 
life of poverty, if not of actual want; to give it to 
the Woodbridges and conceal its birth, would be 
to remove that stigma for which she was re- 
sponsible, and open up to it a useful and honor- 
able future. Whether these acts of alleged part 
performance be taken singly or collectively, they 
do not indicate that they were done in perform- 
ance of any contract or agreement respecting 
property rights of any kind, but rather were the 
manifestations of a benevolent and affectionate 
disposition on the part of a childless couple to- 
wards a gentle and affectionate child whose fate 
was placed in their keeping by a mother who was 
in destitute circumstances and homeless herself. 

The case of Van Duyne v. Vreeland, 11 N. J. 
Eq. 370; same case, 12 N. J. Eq. 143, is in many 
respects like the one before us. And the reason- 
ing of the court in that case would entitle the 
defendant inerror to the relief demanded. In 
that case, however, the learned chancellor gave 
but slight attention to the principles that underlie 
and support the doctrine of part performance of 
parol contracts; he simply recited the mutual acts 
of the parties, and assumed that they constituted 
such part performance as would take the case out 
of the operation of the statute. The doctrine of 
that case, Van Duyne v. Vreeland, finds support 
in Rhodes v. Rnodes, 3 Sanford Ch. 279; Sutton 
v. Hayden, 62 Mo. 101, and some other cases in 
that State. But it is repudiated in Wallace y. 
Rappeleye, 103 Ill. 229; Wallace v. Long, 105 Ind. 
522. Much stress, in some of the cases relied on 
by defendant in error, is laid on the circumstances 
that the services rendered by the party seeking 
specific performance were not capable of being 





208 


THE CENTRAL LAW JOURNAL 





No. 10 











measured, nor intended to be measured, by any 
pecuniary standard, and, therefore, as the party 
had no adequate remedy at law, an exception 
should be grafted on the general rule, that the 
payment of the consideration will not take a case 
out of the statute. 

This general rule is well established in Ohio. 
Sites v. Keller, 6 Ohio, 483; Pollard v. Kinner, 6 
Ohio, 528. And the rule in this Stare is not af- 
fected by the circumstance, that consideration 
was paid by personal services. Howard v. 
Brower, 37 Ohio St. 402; Crabill v. Marsh, 38 Ohio 
St. 331. 

Notwithstanding that it is the established rule 
in Ohio that the payment of the consideration, 
even in the personal services of the party seeking 
relief, does not ordinarily constitute such part 
performance as will take a case out of the opera- 
tion of the statute of frauds, we do not wish to be 
understood to hold that cases may not arise 
wherein specific performance of a contract in 
parol may be had on the ground that the con- 
sideration had been paid in personal services, not 
intended to be, and not susceptible of being 
measured by a pecuniary standard. 

What we hold in the case before us is, that al- 
though the services rendered by the defendant in 
error may have been of such character, yet the 
circumstances under which they were rendered, 
when considered in connection with the other al- 
leged acts of part performance, do not indicate 
that they were done pursuant to any contract 
or agreement whatever relating to property; and 
that this class of cases do not call for any further 
relaxation of the rule requiring proof of acts of 
part performance to take a case out of the opera- 
tion of the statute vf frauds. This, too, is an ex- 
treme case of its class. The contest is over an 
estate valued at about forty thousand dollars. 
The defendant in error claims to succeed to it all, 
by virtue of the terms of a parol contract made 
when she was a small infant, forty-six years be- 
fore the trial in the circuit court. The only 
persons to whom the terms of the alleged con- 
tract were confided were her own mo.her, who 
at the time of the trial had not been heard from 
for over forty years, and her foster parents, 
James E. Woodbridge and wife, both of whom 
were dead; and the only proof of its terms was 
the declarations of Mr. Woodbridge, casually 
made to persons having no pecuniary interest in 
the matter, over forty years ago. Judgment re- 
versed and petition dismissed. 


Nore.—The petition in the principal case was evi- 
dently framed after the bill in Van Dyne v. Vreeland, 
11 N. J. Eq. 370, and 12 7d. 143, in which case an uncle 
made an agreement with the father of an infant 
nephew that he would take the child, adopt him, and 
at the decease of himself and wife all their property 
would go to ihe ehild; the bill alleges such a part per- 
formance as will take the agreement out of the statute 
of frauds. The acts of performance consisted in the 


child living with the uncle twenty-five years, assum- 
ing his name, etc.,and the court held that the bill 
might be maintained upon the agreement after such 





‘diction of a court of equity. Evidence of part per- 





perfo:manee; but in Crabill v. Marsh, 38 Ohio St. 
331, it was held on a verbal agreement for the convey- 
ance of land, the payment of the purchase money, 
whether made in money or services, will not take the 
agreement out of the operation of the statute of 
frauds. 

Admission of Parol Evidence of Terms of Parol 
Contract Relating to Land—Proof of Part Perform- 
ance.—The view taken by the principal case upon the 
question that in an action for specific performance of 
a parol contract falling within the statute of frauds, 
parol evidence of the terms of the contract may be 
admitted before proof of part performance is had, 
seems to meet with some conflict of authority, but is 
in harmony with the general practice of the jurisdic- 
tion as to the admission of testimony, and the court 
makes no exception of this kind of a case. The ques- 
tion of the admission of the testimony would seem to 
be of such importance, as to command the considera- 
ation of a court of equity. In such a case, the things 
requisite in that regard must at once appear; not a 
question of the order of proof, but involving the juris- 


formance should be first produced to warrant further 
steps, and “‘in order to fulfill the condition precedent 
for letting in parol evidence of the agreement.” 
Pomeroy Specific Perf., sec. 107; Fry Specific Perf., 
p. 557; Waterman Specific Perf., sec. 261; Phillips v. 
Thompson, 1 Johns. Ch. 131; Chesapeake, etc. Canal 
Co. v. Young, 3 Md. Ch. 345; Beard v. Lintbieum, 1 
Md. Ch. 345; Goodhue v. Barnwell, Rice Eq. 198; 
Grant v. Craigwile, 1 Bibb. 203; Brown Stat. Frauds, 
sec. 455. This rule for the admission of evidence is 
peculiar to the nature of the proceeding. There must 
be something which takes the place of the written 
contract, and evidence of a verbal contract should not 
be admissible until the predicate has been established 
that a change of position detrimental to the complain- 
ant has occurred in attempting to do that which 
would not have been done without a contract; and 
that what bas been done is consistent with the con- 
tract pleaded, and inconsistent with the absence of 
such a contract. The acts of part performance must 
be in pursuance of the agreement claimed, and must 
be exclusively referable thereto. Lacon v. Mertins, 3 
Atk. 3; Rathbun v. Rathbun, 6 Barb. 98; Ham v. 
Goodrich, 33 N. Y. 32; North v. Forest, 15 Conn. 400; 
Osborn v. Phelps, 19 Conn. 74; Peckman v. Barber, 8 
R. I. 17; Cole v. Potts, 2 Stockt. 67; Moore v. Small, 
19 Pa. St. 461; Duvall v. Myers, 2 Md. Ch. 401; White 
v. Watkins, 23 Mo. 423; Phillips v. Thompson, 1 Johns. 
Ch. 181; Reese v. Reese, 41 Md. 554; Semmes v. 
Worthington, 38 Md. 298; Morgan v. Bergen, 3 Neb. 
209; Horn v. Ludington, 32 Wis. 73; Pierce v. Catron, 
23 Gratt. 588; Sutton v. Shipp, 65 Mo. 297. 

Part performance is the primary and exclusive evi- 
dence to prove the existence of a contract in regard to 
the subject matter, and when that is done, and not 
until then, the details of the contract may be estab- 
lished and made certain by parol. Wilber v. Paine, 1 
Ohio, 252. The very purpose of the statute was to 
prevent the contract from being proved by parol, so 
the rule for proving part performance first, which, 
when proved, is deemed as satisfactory as writing. 
It was said by Napton, J., in Sutton v. Shipp, 65 Mo. 
297, that **The usual order of introducing evidence is, 
however, reversed in bills for specific performance, 
and the plaintiff is allawed to show his possession and 
the circumstances attending it in order to raise a pre- 
sumption of some contract.’’ 

Certainty of Contract—Declarations of Deceased 
Person.—Every verbal agreement relating to land to 
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merit the interposition of a court of equity in its favor 
must be fair, just, reasonable, bona fide, certain in all 
its parts and mutual; and to take such a case out of 
the statute of frauds on the ground of part perform- 
ance, the existence of the same as claimed, must be 
made out by clear and satisfactory proof, and the act 
of part performance must be definite, established by 
clear testimony, and refer exclusively to the contract 
setup. Sutton v. Shipp, 65 Mo. 297; Smith v. Cran- 
dall, 20 Md. 482; Brewer v. Wilson, 17 N. J. Eq. 180: 
Wood v. Evans, 13 Ill. 186; Whitridge v. Parkhurst, 
20 Md. 62; Mundorff v. Kilburn, 4 Md. 459; Aday v. 
Echols, 18 Ala. 353; Williamson v. Williamson, 4 Iowa, 
279; Burton v. Smith, 40 N. H. 352; Hart v. Carroll, 
85 Pa. St.508; Graham v. Graham, 34 Pa. St. 475; 
Evans v. Lee, 12 Nev. 393; Wright v. Pucket, 22 Gratt. 
370; Miller v. Cotton, 5 Ga. 341; McCue v. Johnson, 25 
Pa. St. 301; Peckham v. Barker, 8 R. I. 17; Hunt v. 
Roberts, 40 Me. 187. 

In cases for the specific performance of a contract to 
devise real estate, where the property has been de- 
vised to other parties, the utmost certainty is re- 
quired, as by the enforcement of the contract the court 
undertakes to set aside a solemn testamentary act of 
the deceased party, in the absence of all possible ex- 
planation of his conduct, and when he is no longer 
present to vindicate himself against the imputation of 
bad faith. Torelieve a contract from the operation 
of the statute, the acts of part performance must 
furnish evidence of the identity of the contract; it is 
not enough that itis evidence of some contract; it must 
relate to and be unequivocal evidence of the particu- 
lar contract charged. The contract must be clear and 
definite, and the act done should be equally clear and 
definite and solely with a view to the performance of 
the particular agreement (Semmes v. Worthington, 
38 Md. 298), and inconsistent with any otber contract 
than the one alleged. Sutton v. Shipp, 65 Mo. 297. 
In this class of cases, aside from the question of the 
order of the admission of testimony, tbere is another 
objection to the evidence. Specific performance is not 
decreed on declarations, especially of a deceased per- 
son, casually made to a person having no interest in 
tbe contract, which may have been imperfectly heard 
or inaccurately remembered, perverted or altogether 
fabricated. Purcell v. Coleman, 4 Wall. 513. See also 
Sutton v. Shipp, supra. 

Courts lend a very unwilling ear to statements of 
what dead men have said (Lea v. Polk, 21 How. 494); 
the witness must have heard the bargain when it was 
made, or must have heard the parties repeat it in 
each other’s presence. A contract is not to be in- 
ferred from the declarations of one of the parties. 
Ackerman v. Fisber, 57 Pa. St. 457; Edwards v. Mor- 
gan, 100 Pa. St. 330; Mallus’ Appeal, Jd. 468; 1 Johns. 
Ch. 148-9. Ex parte declarations of the grantor may 
be admissible as corroborative evidence, but standing 
alone are not sufficient to establish such a contract. 
McCue v. Johnson, 25 Pa. St. 306; Rankin v. Simpton, 7 
Harris, 475; Bash v. Barr, 9 Barr. 260; Condar’s Ap- 
peal, 5 W. & S. 515; Sanders v. Wagonseller, 7 Harris, 
248; Lantz v. Frey, Id. 266. 

Parol Contract Relating to Lands—Part Perform- 
ance—Statute of Frauds.—The principle upon which 
courts of equity exercise jurisdiction in adfudging 
specific performance of parol contracts followed by 
part performance, is the fraud and injnstice that would 
result from allowing the party charged to refuse to 
perform his part after the performance by the other, 
upon the faith of the contract and with the knowledge 
of the party charged. Fry on Specific Perf., sec. 562; 
3 Parson’s Cont. 395, note (f.) 





Part performance by one contracting party and the 
acceptance and enjoyment of the other, creates an ob- 
ligation which equity will enforce when it can only be 
discharged by the specific performance of the agree- 
ment which induced the part performance. 3 Parson’s 
Cont., sec. 395. It is not, in the class of cases like the 
present one, a specific execution of a contract strictly 
speaking, but it is requiring that such things shall be 
done as will counteract an imperfect execution, in or- 
der to make it that which was contemplated and jus- 
tice requires. The ground of a court assuming 
jurisdiction being founded upon fraud (Crabill v. 
Marsh, 38 Ohio St. 331), such fraud may be said to 
consist of the consequences of the party defendant 
setting up the statute of frauds as a defense, and thus 
secure to himself all the benefits of the acts 
done inpart performance. Pomeroy Specific Perf. 
§ 260; Glass v. Hulbert, 102 Mass. 24. In de- 
termining what acts constitute such a part per- 
formance as will take the contract out of the opera- 
tion of the statute, it must be found that the acts of 
part performance are clearly referable to a contract, 
that the terms of such contract are obvious, and that 
such acts place the party performing them in such a 
situation as will be a fraud on him unless the agree- 
ment is fully performed. The acts must show the 
nature of the agreement which is sought to beenforced 
(Waterman Spec. Perf., sec. 261); and there must be 
something in the part performance by which it can 
clearly be known that the acts are done in reference 
to a complete and perfect contract between the parties 
and upon its faith, and from them determine to a 
certain extent the character of the contract to which 
they refer. Harris v. Knickerbocker, 5 Wend. 638; 
Carlysile v. Fleming, 1 Harring. Ch. 421; Ellis v. 
Ellis, 1 Des. Ch. 18; Willis v. Stradling, 3 Ves. 378; 
Ex parte Hooper, 19 Ves. 479; Frame v. Dawson, 
14 Ves. 386; Breman v. Bolton, 2 Dr. & War. 349; 
Morphett v. Jones, 1 Sw. 181; Gunter v. Halsey, Amb. 
586; Anderson v. Chick, 1 Bailey’s Ch. 118; Jarvis v. 
Smith,1 Hoff. Ch. 470; Phillips v. Thompson, 1 Johns. 
Ch. 181; Lard v. Underdunk,1 Sand. Ch. 46; Caster 
v. Thompson, 3 Green’s Ch. 59; Stoddard v. Tuck, 4 
Md. Ch. 475; Semmes v. Worthington, 38 Md. 298; 
Fry v. Small, 19 Pa. St. 461; Rathbun v. Rathbun, 6 
Barb. 98; Wallace v. Rapplege, 103 Ill. 229; Water- 
man Spec. Perf., sec. 463, n. 2, 3 and cases cited. 

An objection urged to the specific performance of a 
contract to make one an heir, is as to the uncertainty 
of the amount of property to be affected, and that the 
same is a circumstance to be considered by the court 
in the exercise of its discretion (Wallace v. Rapplege, 
103 Ill. 249; Woods v. Evans, 113 Ill. 192-3); for, as 
stated by Story (sec. 769 Story’s Eq.): ‘‘A contract 
which is not certain, and which is not fair and just in 
all its provisions, will not be specifically enforced, by 
decree, in a court of equity;” and the only signifi- 
cance of a contract to adopt one as an heir, or to give 
him a child’s part, being to secure a right of property, 
is too uncertain as to the amount of property to be 
reached by it to be specifically enforced, in equity, 
against the heirs of the party making the same. 
Woods v. Evans, 103 Il. 186. 


In various jurisdictions it has been held that an 
agreement to dispose of property by will, in a partic- 
ular way, if made upon a sufficient consideration, is 
valid and binding; and partial performance of a verbal 
contract of this description will take it out of the op- 
eration of the statute of frauds, when refusal to com- 
plete it would work a fraud on the other party. 
Gupton v. Gupton, 47 Mo. 37; Wright v. Tinsley, 30 
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Mo. 389; Davidson vy. Davidson, 2 Beasley (N.J.), 
246; 3 Parsons’ Contract, 406; 2Story’s Eq., sec. 785; 
Van Dyne v. Vreeland, 3 Stockt. 375; Maddox v. 
Rowe, 23 Ga. 431; Jackson v. Hubbell, 2 Stockt. 332; 
4 Ves. 501; 3 Sand. Ch. 279; 41 N. Y. 485. See Sutton 
v. Hayden, 62 Mo. 101; Hamilton v. Hamilton, 59 Mo. 
232; West v. Bundy, 78 Mo. 407; Anderson v. Shock- 
ley, 82 Mo. 250. 

After all, the matter of specifically performing such 
contracts rests within the sound discretion of the 
court, to be guided by the principles heretofore set 
forth, as to the definiteness of the contract, satisfacto- 
ry proof of the acts of part performance, exclusively 
referable to the contract, etc. It should require the 
strictest rules; for the temptation to set up claims 
against estates of decedents who have no lireal heirs 
is very great. The question of parol contracts to con- 
vey land has been quite well and thoroughly dis- 
cussed in Pennsylvania, and the earliest decisions had 
done much to establish an indirect mode of specific- 
ally performing a class of contracts where labor and 
services had been performed on a promise to give 
land or property after death (Jack v. McKee, 9 Barr. 
235; Bash v. Bash, Jd. 266; Oyer v. McDorrell, 9 Har- 
ris, 417; Beach v. McClintock (not reported), and 
Malaum vy. Ammons, 1 Grant’s Cases, 123); all of 
which were overruled in Herzog v. Herzog, 34 Pa. St. 
422. See also Graham v. Graham’s Ex’rs, 34 Pa. St. 475. 

In Sharkey v. McDermott, 91 Mo. 647, there was a 
contract almost the same as the one claimed in the 
principal case. There a man and wife entered into 
an agreement to adopt a child and leave her their 
property at their death. The child fully performed 
her part of the contract until the death of both parties, 
and the court decreed specific performance. 

In Sutton v. Sutton, 62 Mo. 101, was a contract of a 
similar nature, specifically enforced. Here the con- 
tract was that a niece should live with an aunt, nurse 
and care for her, and at her death all the aunt’s prop- 
erty should go to the niece. The court took the view 
that the services here contracted for were not in- 
tended to be compensated for in money, and that the 
law could furnish no standard whereby the value of 
such services could be estimated, and therefore equity 
can make an approximation therefor by decreeing 
specific execution of the contract. See Browne St. 
Fr. sec. 463, and cases cited. 

Benge v. Hiatt’s Adm’r, 82 Ky. 666, was where there 
there was a contract between the father of an illegiti- 
mate child and its mother, that the father would 
maintain and educate the child, and would give him 
certain money and a tract of land at his death; the 
court holding that the part of the contract which re- 
lated to the land could be enforced in rem, because 
not in writing, yet its equivalent in value could be re- 
covered. 

Again, another class of cases, such as where a hus- 
band and wife take a child, and in consideration that 
the child shall live with them until their death in all 
respects as their own, and render such service as a 
child would, orally agree to make such child their 
heir at their death, and to give such child their entire 
property, the child entering upon such verbal agree- 
ment and performing the same, such a contract has 
been held to be within the statute of frauds. Wallace 
v. Long, 105 Ind. 522 and cases discussed; Wallace v. 
Rappleye, 103 Ill. 229; Woods v. Evans, 113 IIl. 186. 

EpGAR B. KINKEAD. 

Columbus, O., Feb. 28, 1891. 
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BRANTLY’S LAW OF PERSONAL PROPERTY. 

This latest volume of what is known as the “pony” 
series, by a member of the Baltimore Bar, is upon a 
subject which in name, at least, has been neglected 
by modern writers. The term ‘‘personal property,”’ 
though somewhat vague, includes many topics which 
are the subjects of separate treatises, and also many 
which are not treated in other text books. So, the 
pages of this book, though it contains much that may 
be found by reference to a number of text books, 
contains also much that may be considered new and 
worthy of attention. The author gives us to know of 
the nature and classification of personal property, of 
the particular kinds of personal property, such as 
fixtures, growing crops, trade-marks, literary and 
artistic property, animals, annuities, and of miscel- 
laneous kinds of personal property. He discusses 
intelligently the different kinds of interests in personal 
property, and the title to personal property, by occu- 
pancy, by possession, by accession, by confusion, by 
gifts in general, and also inter vivos and causa mortis, 
by gifts of savings banks deposits and the assignment 
of choses in action. He discusses the conflict of laws 
relating to personal property, to choses in action, and 
to succession and administration. The citation of 
authorities seems to be exhaustive, and the style of 
the text is clear and to the point. 








HUMORS OF THE LAW. 


Attorneys for prosecution and defense (in chorus) 
-- This interpreter will do, yourhonor. We’re ready 
to proceed.”’ 

His Honor (somewhat riled by the long delay)— 
“Well, proceed then. I don’t want to take up twe 
months with this case.”’ 

Colonel Swellupandbust—“*Now ask the witness 
there her name, age and present cundition of servi- 
tude.” 

Interpreter (after discharging a volley of staccate 
Danish sentences 1t the witness and receiving a yol- 
ley in return)—‘‘She say yuet she Meese Hannah 
Svensenjen, and she yust tventy-fem yar old and she 
bean vark bae, Yonny Yonsen’s hus deese good long 
tame.”’ 

His Honor—‘Gentlemen, I’m glad you are suited 
with the interpreter. Just go ahead with him. I 
shall get an additional interpreter for myself and the 
stenographer.” 
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1, ACCOUNTING.—In an action for an accounting by 
defendant of cattle delivered to him by plaintiff's in- 
testate, the issue as to the number of cattle delivered 
to defendant is immaterial where it appears that de- 
fendant has made a complete settlement with deceased 
and with plaintiffs. —Clavey v. Lord, Cal., 25 Pac. Rep. 
493, 

2. ACTION—Consolidation—Continuance.—On the con- 
solidation of two actions in each of which the plaintiff 
seeks a money judgment against a corporation, and 
the appointment of a receiver, neither plaintiff can 
bind the other by an agreement for stay of proceedings 
and for a continuance, and the cause may procced to 
judgment in favor of the one who does not assent to 
the agreement.— Midland R. Co. v. Island Coal Co., Ind., 
26 N. E. Rep. 68. 

3, ADMINISTRATION — Allowance of Glaims. — Under 
Rev. St. Ind. Elliott, Supp. § 385, requiring claims 
against estates of decedents to be filed within 30 days 
before settlement of the estate, a claim net so filed is 
barred, and the fact that it is filed before the final set- 
tlement report is approved does not operate to delay 
the settlement.—Schrichte v. Stites’ Estate, Ind., 2% N. E. 
Rep. 77. 

4. ADMINISTRATION—Probate of Will.—Under Gen. St. 
Ky. ch. 113, §§ 26, 28, a probate in a county other than 
testator’s residence was void, and a second one might 
be made before the county court of testator’s resi- 
dence, and, in a suit by an administrator appointed by 
the latter court for the sale of lands to pay debts, the 
first probate was open to attack on the ground that it 
was made without jurisdiction. — Miller v. Swan, Ky., 14 
8. W. Rep. 964. 

5. ADMINISTRATION — Res Adjudicata. — An heir who 
has received advancements from his ancestor to the 
full arnount of his share of the estate has no interest in 
the balance; andon the ancestor’s death a judgment 
obtained by the ereditors of the heir does not become 
a lien on any part of the ancestor’s estate, and they are 
not entitled to notice of any proceedings in the probate 
court during the course of its administration. — 
Liginger v. Field, Wis., 47 N. W. Rep. 613. 

6. ADMINSTRATOR’S BOND.— To sustain an action on 
the bond of administrators against them and their se- 
curities, it is necessary to have previously obtained a 
judgment against them as such, on which execution 
issued and was returned unsatisfied. — State v. Hudkins, 
W. Va., 128. E. Rep. 495. 

7. ADMIRALTY — Charter-Party — Interpretation — 
Stevedore.—A charter-party containing a clause read- 
ing, “The vesselto employ stevedore satisfactory to 
charterers; but, if appointed by them, the charge not 
to exceed that current at the time, and to be stowed 
under the captain’s supervision and direction,”—does 
not give the charterer an absolute right to select the 
stevedore.— Portland Shipping Co. v. The Alex Gibson, U. 
S. D. C. (Wash.), 44 Fed. Rep. 371. 

8. ADMIRALTY—Demurrage.— Demurrage may be re- 
eovered for the detention of a yacht, caused by a 
wrongful act, at the market rate of such craft, though 
the yacht was never left for hire, and no substitute was 
employed during the time of such detention. — The 
Lagonda, U.S. D.C, (N. Y.), 44 Fed. Rep. 367. 





9. ALIMONY.—A demand for alimony by a wife against 
her hu3band is an incident of a suit for separation frem 
bed and board or divorce. It is accessory to it, and in- 
separable from it.—Carroll v. Carroll, La., 8: South. Rep. 
400. 


10. ASSIGNMENT FOR BENEFIT OF CREDITORS — Filing 
Claims.—Under the assignment law of this State, where 
the creditor of an assignor without any laches on his 
part is prevented from filing his claim within the time 
limited therefor by the county judge, he may after- 
wards present his claim for allowance, and receive a 
pro rata share with the other creditors in the assets un- 
administered at the time his claim is filed. — Elwood v. 
Marsh, Neb., 47 N. W. Rep. 639. 

1l, ASSIGNMENT FOR BENEFIT OF CREDITORS—Supple- 
mentary Proceedings.— Under Cir. Ct. Rule Wis. No. 28, 
§4,a voluntary assignment for benefit of creditors, 
made after the institution of supplementary proceed- 
ings, but before the appointment of a receiver, or the 
ordering of any of the debtor’s property to be applied 
in payment of the creditor’s judgment, will convey to 
the assignee in insolvency all the debtor’s property 
mentioned and described in his petition and schedule 
for benefit of creditors.—Holton v. Burton, Wis., 47 N. W, 
Rep. 625. 

12. ATTORNEY AND CLIENT—Negligence.—Where an at- 
torney, against the express directions of his client, fails 
to bring suit upon a note against solvent and respon- 
sible persons, and by reason thereof the claim becomes 
barred by limitation, and also uncollectable by reason 
of the payor’s subsequent insolvency, he is liable for 
the amount of the note. — For v. Jones, Tex., 14 8S. W. 
Rep. 1007. 

13. BILL OF EXCEPTIONS— Contents. — Affidavits used 
in the district court on the hearing of a motion to sus- 
tain or discharge an attachment must be embodied in a 
bill of exceptions, to be available in the supreme court. 
— Strunk v. State, Neb., 47 N. W. Rep. 640. 

14. BILL OF EXCEPTIONS — Settlement. — Code Civil 
Proc. Cal. § 652, does not apply to a case where the trial 
court in settling the bill of exceptions makes amend- 
ments in the statement of the proceedings and evi- 
dence.— Vance v. Superior Court of Sacramento County, 
Cal., 25 Pac., Rep. 500. 

15. CARRIERS—Injuries to Passengers.—Held under the 
facts that the injury was the result of plaintiff’s negli- 
gence. — Drake v. Pennsylvania R. Co., Pa., 20 Atl. Rep. 
994. 

16. CARRIERS—Refusal to Allow Levy of Attachment. 
—To a suit against a common carrier for refusing to 
permit the levy of attachment on property in his hands 
it is a good defense that the property did not belqng to 
the defendant in attachment, and was not subject to 
lev y.— Simpson v. Dufour, Ind., 26 N. E. Rep. 69. 

17, CARRIERS OF PASSENGERS — Sleeping Car Compa- 
nies —Sleeping car company held liable for the acts of its 
conductor and porter who hurried plaintiff off the car 
at a place not his destination, and by which exposure 
an injury d. — Puli Palace Car Co.v. Smith, 
Tex., 14 8. W. Rep. 993. 

18. CHATTEL MORTGAGE— Priority—Attachment.—Un- 
der How. St. Mich. § 6193, a mortgage given on property 
in another State, and therein tiled according to the pro- 
visions of its laws, is not alien on the property supe- 
rior to that of an attachment of creditors of the mort- 
gagor levied thereon after the property was brought 
into this State by the mortgagor without the knowledge 
or consent of the mortgugee.— Corbett v. Littlefield, Mich., 
47 N. W. Rep. 581. 

19, COLLISION— Damages. — Although the expense of 
the new rating of a vessel repaired after collision, as an 
expense necessary to put the vessel into her previous 
insurable condition, may be recovered under the rule 
of restitutio in integrum, itis rightly excluded when the 
vessel is repaired in a different manner from her orig- 
inal construction.— Gilkey v. The Beta, etc., U. 8. D. C. (N. 
Y.), 44 Fed. Rep. 389. 

20. CONSTITUTIONAL LAW — Railroad Companies — 
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Stock-killing.—A provision in a railroad charter limit- 
ingto six months the time within which actions must 
be brought against it for killing live-stock on its track, 
is corstitutional.—Lucas v. Kentucky Cent. R. Co., Ky., 14 
8. W. Rep. 965. 

21. CONSTITUTIONAL Law—Wharfage Taxes. — Wharf- 
age charges imposed by the board of harbor commis- 
sioners on the owner of a barge and lighter, which 
were kept within a slip constructed, repaired, and 
dredged by the board, are valid, and not in violation 
of Const. U. 8. art. 1,§ 10, which prohibits a State from 
levying duty on tonage without the consent of con- 
gress.— People v. Roberts, Cal., 25 Pac. Rep. 491. 

22. ConTRACT—Guardian— Rights of Lunatic’s Wife. — 
A physician who renders medical attention tothe wife 
of an insane man, on request of the latter’s guardian, 
may recover therefor from the guardian out of the in- 
sane husband’s property.— Booth v. Cottingham, Ind, 26 
N. E. Rep. 84. 

23. ConTRACT—Infancy.—A letter written by a grantee 
of land after arriving at majority, requesting a return 
of the purchase money, and stating that the purchase 
had been made by him while under age, clearly evinces 
his intention to rescind the contract; and though the 
purchase money was not returned and no suit for its 
recovery brought, he cannot thereafter abandon the 
rescission and affirm the contract. — McCarty v. Wood- 
stock Iron Co., Ala., 8 South. Rep. 417. 

24. ConTRACT—Subscriptions — Consideration. — The 
plaintiff undertook to expend money in the erection of 
a manufactory in the city of St. Paul, upon the condi- 
tion that certain sums should be subscribed and paid 
by citizens thereof in aid of the enterprise, and upon 
the faith of such subscriptions: Held,a good and suf- 
ficient consideration therefor. — Bohn Manuf’g Co. v. 
Lewis, Minn., 47 N. W. Rep. 652. 

25. CONTRACT BY UNAUTHORIZED AGENT.—A person 
who contracts, as agent, without having in fact 
authority to do so,is personally responsible to those 
who, in ignorance of his want of authority, contract 
with him, though he act in good faith, believing that he 
is invested with such authority.—Farmers’ Co-op. Trust 
Co. v. Floyd, Ohio, 26 N. E. Rep. 110. 


26. COUNTIES—Apportionment of Debt.—Where a new 
county is created out of a county having a debt, under 
an act providing that the commissioners of the new 
and of the old counties “shall have full power and 
authority to adjust and settle all matters of revenue 
proper to be done on account ofthe formation of said 
county, and also to apportion the indebtedness of said 
counties,” the new county is liable for its share of the 
existing debt, without making any deduction on 
account of cash in the treasury of the old county, or of 
unpaid taxes due to it.—Board County Com’rs Cheyenne 
County v. Board County Com’rs Bent County, Colo., 25 
Pac. Rep. 508. 

27. COUNTIES—Indebtedness—Refunding Bonds.—Re- 
funding bonds issued by a county for the purpose of 
taking up a prior valid indebtedness of the county are 
not rendered invalid by the fact that they exceed the 
constitutional limitation on the indebtedness of 
counties and other municipalities.—Ztna Life Ins. Co. 
v. Lyon County, U. 8. C. C. (Iowa), 44 Fed. Rep. 329. 


28. CoUNTIES—Organization.—Under Rev. Stat. Tex. 
Art. 1659, 1660, 667 and 672, the commissioners court of 
the county to which an unorganized county was 
attached could order an election for the organization 
of such county at any other time as well as that of 
holding general elections.— State v. Cook, Tex.,14S8. W. 
Rep. 996. 

29. COUNTIES—Taxes.—Where the account of taxes 
between a county and the State includes items against 
the county which the State has no right to charge 
against it, but which are carried in the account for 
years without dispute, and are included in the annual 
settlements between the county treasurer and the 
auditor general, the county is not estopped by reason 
of such settlements, from disputing the validity of 





these items.—Auditor General v. Board Sup’rs Midland 
County, Mich., 47 N. W. Rep. 579. 

30. CRIMINAL EVIDENCE—Murder—Expert Testimony. 
—Medical experts, who heard the testimony offered by 
the State concerning an autopsy, may be asked by the 
defense “if it was properly made,” the facts relating to 
the autopsy being undisputed.— State v. Mozley, Mo., 14 
8S. W. Rep. 969. 

31. CRIMINAL PRACTICE—Suspension of Sentence.—A 
court may suspend sentence on conviction of an 
offender, because of mitigating circumstances, or the 
pendency of another indictment, or other sufficient 
cause; but it does not follow from suspension that a 
sentence may not be pronounced afterwards.— Zz parte 
Williams, Fia., 8 South. Rep. 425. 

32. DEED—Covenants.—Land was devised to the tes- 
tator’s wife for life, remainder to his children in fee. A 
conveyance by the widow recited that she was the 
owner of a life-estate and the guardian of the children, 
and authorized to sell their interest by a decree of a 
court of another State, and that, by virtue of her own 
right as guardian, and in pursuance of the decree, she 
“bargained, sold, and granted” the land to the grantee 
and his heirs: Held, that the deed contained the stat- 
utory covenants and that they were the personal 
covenants of the widow.—Foote v. Clark., Mo., 14 8. W. 
Rep. 981. 

33. DEED ABSOLUTE IN FORM—Recording—Defeasance. 
— Where a mortgagee of real property takes and prop- 
erly records an absolute conveyance to himself from 
the mortgagor, instead of a mortgage in common form, 
his rights are fully protected, without the recording of 
aninstrument of defeasance, which he may have ex- 
ecuted and delivered to the mortgagor.—Marston v. 
Williams, Minn., 47 N. W. Rep. 644. 


34. DEED OF NoN Compos—Pleading.—A complaint in 
an action to set aside a deed to defendant by plaintiffs’ 
ancestor, on the ground that the latter was of unsound 
mind at the time he executed such deed, which fails to 
allege a disaffirmance of the deed by plaintiffs before 
commencing the action is demurrable.— Ashmead v. Rey- 
nolds, Ind., 26 N. E. Rep. 80. 

35. DESCENT AND DISTRIBUTION—Wife’s Separate 
Estate.—Under Gen. 8t. Ky. ch. 52, art. 4,§15, on the 
death of a married woman, intestate, back-stock be- 
longing to her as a separate estate goes to her “heirs.” 
—Kent’s Adm’r v. Deposit Bank of Owensboro, Ky., 148. W. 
Rep. 962. 

36. DivorcKE—Jurisdiction.—When the record of a 
divorce sult in another State shows that the husband 
obtained a divorce nearly 35 years ago; that the wife as 
a non-residept was duly made a party by publication; 
that the husband was acitizen, and bad been a resident 
of such State for one year next precedfhg the petition— 
it will be presumed that the court had jurisdiction, 
and the divorce was legal.— Thomp v. Th , Ala., 
8 South. Rep. 419. 

37. ESECTMENT—Growing Crops.—A defendant, in 
ejectment, pending his appeal from a judgment in 
plaintiff's favor, leased the land in controversy. The 
judgment was affirmed, but, before the plaintiff re- 
gained possession of the land, defendant’s tenants had 
raised a crop of corn thereon, cut it, and placed it in 
shocks onthe ground: Held, that plaintiff owned the 
corn, and could maintain replevin therefor.— McGinnis 
v. Fernandes, Ill.,26 N. E. Rep. 109. 

38. EQUITY JURISDICTION — Injunction — Taxation.— 
Where a suit is not essential to the collection of a tax, 
and a penalty is Imposed for delay in paying the tax, 
and no action lies to recover back the tax if paid, 
equity has jurisdiction to determine the legality of the 
tax, and enjoin its collection if illegal.—Pacific Exp. Co. 
v. Seibert, U. 8. C. C. (Mo.), 44 Fed. Rep. 310. 

39. ESTOPPEL.—The facts that a judgment creditor 
represented to the surety of the judgment debtor that 
he would have nothing to pay on the judgment in case 
certain property sold for enough to satisfy another 
judgment which it held against the principal, and that 
such property did sell for enough for such purpose, do 
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not estop the judgment creditor to enforce the judg- 
ment against the surety where it is not shown that he 
acted on the representations.—First Nat. Bank of Hunt- 
ington v. Williams, Ind., 26 N. E. Rep. 75. 

40. EVIDENCE—Judgment Roll.—A judgment roll in a 
former action held inadmissible in evidence because it 
contained affidavits which were not competent evi- 
dence as to the matter being tried, and because the 
judgment did not determine anything relative to such 
matter.—Fuller v. Roller, Minn., 47 N. W. Rep. 651. 


41. EVIDENCE—Res Gestw#—Declarations of Agent.— 
The declarations of an agent, made after the transac- 
tion to which they relate is fully completed and ended, 
are not competent to be given in evidence as a part of 
the res gesta.—Gale Sulky Harrow Co. v. Laughlin, Neb., 47 
N. W. Rep. 638. 

42. EXECUTION—Claimant.—In a suit to try the right 
of property between an execution creditor and claim- 
ant, the fact that the transactions between the debtor 
and the claimant are binding between themselves does 
not establish their bona fides as sgainst the creditor.— 
Nelson v. Warren, Ala., 8 South. Rep. 413. 

43. FRauD—Duress.—A threat to bring a civil suit to 
enforce the execution of a deed for land, unless a party 
make such deed, will not constitute such duress as will 
avoid such deed.— Whittaker v. Southwest Virginia Imp. 
Co., W. Va., 128. E. Rep. 507. 

44. FRAUDS, STATUTE OF—Compromise.—A contract 
between two execution creditors, who have both levied 
on the same property, to allow it to be sold under one 
of the executions, and to divide the proceeds equally, 
is nota sale, but a compromise, and need not be in 
writing in order to be good under the statute of frauds. 
—Mygatt v. Tarbell, Wis.,47 N. W. Rep 618. 

45. FRAUDULENT CONVEYANCES.—A mortgage to se- 
cure a prior debt, will not be decreed void as against 
creditors unless there is affirmative evidence of fraud 
on the part of the mortgagee.—Straight v. Roberts, Ind., 
26 N. E. Rep. 73. 


46. FRAUDULENT CONVEYANCE—Burden of Proof.—A 
merchant having sold his stock of goods to one whom 
he was largely indebted, evidence that he made the 
conveyance to defraud his creditors does not raise a 
presumption that the one who bought was a partici- 
pant in the fraud, nor throw on him the burden of 
proof that he acted in good faith.— State v. Hope, Mo., 14 
S. W. Rep. 985. 


47. FRAUDULENT CONVEYANCE—Subsequent Creditors. 
—A conveyance of real estate by an insolvent to his 
wife, with the fraudulent intent of placing it beyond 
the reach of his creditors, is void as against a subse- 
quent creditor who had no knowledge thereof, though 
the conveyance was of record.—Marshali v. Roli, Penn., 
20 Atl. Rep. 999. 


48. HiGHwaY—Dedication.—A plat of lands, made by 
the owner, showing lots, blocks, and streets, but notac 
knowledged and recorded as required by 1 How. St. ch. 
32, does not operate as a statutory dedication of the fee 
of the streets to the county in trust for the municipality 
intended to be benefited.— Village of Grandville v. Jenison, 
Mich., 47 N. W. Rep. 600. 

49. Highway—Establishment.—a county board has 
no jurisdiction to estublish a public road where no com- 
missioner has been appointed to examine into and re- 
port upon its expediency, unless the written consent of 
all the land owners whose land is sought to be taken 
for that purpose is filed with the county clerk.— Warren 
v. Brown, Neb., 47 N. W. Rep. 633. 

50. HOMESTEAD—Setting Apart.—Where the apprais- 
ers appointed to set apart a homestead for a debtor, 
as provided by Gen. St. Ky. ch. 38, art. 13, §§ 9, 10, have 
by either fraud or mistake undervalued the land so set 
apart as a homestead, a subsequent creditor, not a 
party to the former proceeding, has the right to have 
such undervaluation corrected.—Louden v. Yeager, Ky., 
14 8. W. Rep. 966. 


51. HUSBAND AND WIFE—Foreclosure—Redemption.— 





A wife has such a contingent interest in the real estate 
of her husband as to give her a right to redeem during 
his life from a sale thereof on foreclosure of a mortgage 
in which she joined, given to secure his debts, under 
Rev. St. Ind. 1881, § 768. — Vaughan v. Dowden, Ind., 26 N. 
E. Rep. 74. 

52. INSOLVENCY—Discharge—Constitutionality. — Un 
der the insolvent law of Wisconsin, providing for a 
discharge by the debtor, which shall be binding on all 
who have made proof of claims, or received dividends 
from the insolvent’s estate, the fact that an insolvent 
contracted one of his debts by reason of false and 
fraudulent representations will not prevent his ob- 
taining a discharge from his debts, under the provis- 
ions of said laws, though it might prevent the discharge 
from defeating an action on such cluim. — Hempsted v. 
Wisconsin Marine § Fire Ins. Co. Bank, Wis., 47 N. W. 
Rep. 627. 

53. INSURANCE—Conditions of Policy.— Payment of a 
judgment which is a lien on the property of a replevin 
bail of the judgment debtor, to an agent ofthe judg- 
ment creditors, extinguishes the lien within the mean- 
ing of a condition in an insurance policy that it shall be 
void if there is any legal incumbrance on the property, 
thougb no satisfaction is recorded.—Continental Ins. Co. 
v. Vanlue, Ind., 26 N. E. Rep. 119. 

54. INTOXICATING LIQUORS—“*Hop Beer.’”’—To a charge 
of keeping a liquor nuisance it is no defense that the 
accused did not know, and had no reason to believe, 
that “hop beer” kept by him contained such a propor- 
tion of alcohol as to render its sale illegal. — Common- 
wealth v. O' Kean, Mass., 26 N. E. Rep. 97. 

55. IRRIGATION — Option Contract. — A contract by 
which a ditch company agrees to furnish a consumer 
with acertain amount of wuter “year after year, so 
long as [he] shall pay the annus! rental therefor,” is a 
mere option which may be terminated by the consumer 
at the end of any year.—South Boulder § R.C. Ditch Co. 
v. Marfell, Colo., 25 Pac. Rep. 504. 

56. JUDGMENT—Execution.—No recovery can be had 
for money paid on execution where the note on which 
the original judgment was obtained was a forgery as 
long as the latter judgment remains unimpeached. — 
Ogle v. Baker, Pa., 20 Atl. Rep. 998. 

57. JUDICIAL NOTICE—University Lands.— The courts 
of Indiana will tuke judicial notice of the facts that the 
governor selected a particular tract of land in pursu- 
ance of an act of congress, and that a patent therefor 
was issued to the State forthe use of Indiana Univer- 
sity by the secretary of the interior,in pursuance of 
such act.— State v. Gramelspacher, Ind., 26N. E. Rep. 81. 

58. JUSTICES OF THE PEACE— Jurisdiction. — A justice 
of the peace hus jurisdiction to make a warrant in a 
criminal proceeding returnable in a city ward adjoin- 
ing that for which he was elected, and to there proceed 
to judgment. Such a judgment, even though errone- 
ous, will sustain a plea of former conviction. — State v. 
Bowen, Minn., 47 N. W. Rep. 650. 

59. JUSTICES OF THE PEACE—Purchase of Judgment.— 
Section 1101, Code Civil Proc., makes it unlawful for a 
justice of the peace to purchase a judgment upon any 
docket in his possession, and this prohibition applied 
to an interest in a judgment rendered for costs. — Phe- 
nix Ins. Co. v. Bohman, Neb., 41 N. W. Rep. 637. 

60. LANDLORD AND TENANT— Attachment. — The issu- 
ance ofan attachment for rent upon the cropsof a 
tenant is warranted whon the affidavit therefor shows, 
as required by Gode Ala. § 3061, the existence of the re- 
lation of landlord and tenant; that a sum certain was 
due as rent of land for agricultural purposes; and that 
the tenant was about to remove or dispose of the crops 
without paying rent, and without the landlord’s con- 
sent.- Ballard v. Stephens, Ala., 8 South. Rep. 416. 

61, LANDLORD AND TENANT— Holding Over — Double 
Rent.—Under Code Ala. 1886, § 3391,double the amount 
of rent fora whole year can be recovered whenever 
the tenant holds over. — Ullman v. Herzberg, Ala., 8 
South. Rep. 408. 
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62. LANDLORD AND TENANT — Injury to Premises. — A 
tenant who negligently causes a barn to fall by putting 
into ita weight apparently and in fact excessive, is 
liable ex contractu for a breach of an implied agreement 
to use itin a tenant-like manner. — Chalmecs v. Smith, 
Mass., 26 N. E. Rep. 95. 

63. LEASE — Forfeiture. — F, having given one “oil 
lease” to H, afterwards gave another ‘oil lease” to S, 
of the same property, on which was indorsed, before 
execution: “This lease to be taken subject to the E. 
M. Hukill lease:” Held, the second lease is not an un- 
equivocal declaration of forfeiture of the first lease.— 
Schaupp v. Hukill, W. Va., 128. E. Rep. 501. 

64. LICENSE TaAxX—Exemption of Photographers. — Al- 
though the constitution exempts from a license tax 
those who are engaged in a mechanical pursuit, it does 
not follow that a photographer comes within the im- 
munity. — City of New Orleans v. Robira, La., 8 South. 
Rep. 402. 

65. LimiTaTIONS—Actions Against Sheriff. — An action 
against asheriff in the name of the State for moneys 
collected on execution sales, on judgments for State 
and school taxes is barred in three years, by Rev. St. 
Mo. 1879.—State v. Finn, Mo., 14 8. W. Rep. 984. 

66. LOGS ANB LOGGING — Contract. — Held, upon the 
facts that there was no acceptance of an agreement 
contained in the printed rules sent out by the company 
as to sworn monthly statements of the number of logs 
sent out, the plaintiff was only required to pay for the 
amount of logs actually delivered at the saw mills. — 
Seaton v. Pere Marquette Boom Co., Mich., 47 N. W. Rep. 
560. 

67. MALPRACTICE—Negligence.— Where a physician or 
surgeon employed to treat a patient without any ex- 
press special contract defining the character and extent 
of his duty and undertaking, either an action of as- 
sumpsit or case may be maintained for the breach of the 
implied obligation arising from such employment 
caused by unskillful, negligent, and improper treat- 
ment of the patient.—Kuhn v. Brownfield, W. Va., 128. E. 
Rep. 520. 

68. MANDAMUS—Oflicers of Election. — Mandamus does 
not lie to compel the performance of an official duty 
before there has been an actual default of performance. 
Allegations that the officers do not intend to perform 
the duty, or will not do so, are insufficient. — Ex parte 
Ivey, Fla., 8 South. Rep. 427. 

69. MARINE INSURANCE—Ordinary Negligence.— In an 
action on a marine insurance policy containing no ex- 
ception for losses occasioned by want of ordinary care, 
but covering perils of the sea and “all other perils that 
have or shall come to tbe hurt, of the said ship,” ordt- 
nary negligence of the ship’s masteris no defense. — 
Earnmoor S. 8. Co. v. Union Ins. Co., U.S. D.C. (N. Y.), 
44 Fed. Rep. 374. 


70. MARITIME LIENS—Repairs.— Where repairs were 
made in New Jersey on a vessel, one of whose owners 
resided in New Jersey but the other two in New York, 
and in the application for license at the custom house 
all of her owners were stated to be of New York, and 
the material-man had no knowledge to the contrary, 
and dealt on the credit of the vessel: Held that a suit in 
rem would lie to recover the price of the repairs. — The 
Richard S. Garrett, U. 8. D. C. (N. Y.), 44 Fed. Rep. 379. 

71. MARRIED WOMEN — Contract. — Where a married 
woman living with an irresponsible husband promises 
that she will pay for goods and medical services to be 
furnished to her and her family, and they are charged 
directly to her upon the creditor’s books, and it ap- 
pears that he would not furnish them upon the hus- 
band’s credit, she is liable therefor in assumpsit.—Meads 
v. Martin, Mich., 47 N. W. Rep. 483. 


72. MASTER AND SERVANT— Dangerous Premises.—The 
yard foreman and his men, who dug the ditch to puta 
water pipe into the yard, are chargeable with the 
master’s duty of keeping the premises in a reasonably 
safe condition ; and the relation of fellow-servants does 
not exist between them, engaged in a distinct labor af- 





fecting the safety of the yard as a place to work in, and 
Plaintiff, who was employed to handle lumber in the 
yard. — Sadowskiv. Mi Car. Co., Mich., 47 N. W. 
Rep. 598. 

73. MASTER AND SERVANT—Negligence.—The action of 
an engineer on a switch-engine in permitting the en- 
gine to be operated under his direction by his fireman, 
who had nearly two years’ experience at the work, and 
who had been accustomed to handle the engine, is not 
such negligence as will enable a fellow servant to re- 
cover from the railroad company for an injury sus- 
tained in coupling acarto the engine while being so 
operated by the fireman. — Thompson v. Lake Shore, etc. 
Ry. Co., Mich., 47 N. W. Rep. 584. 

74. MORTGAGE—Foreclosure. -- A purchaser at a fore- 
closure sale, who does not show whether the sale was 
advertised, whether it was public or private, by whom 
made, or the price bid, cannot maintain ejectment for 
the land.— Robinson v. Chanlan, Ala.,8 South. Rep. 415. 


75. MORTGAGE—Foreclosure—Parties.— The heirs of a 
deceased mortgagor are necessary parties to an action 
to foreclose a mortgage in this State, and the adminis- 
trator or executor is a proper party; but no judgment 
for a deficiency can be rendered against such parties as 
defendants in the action.—Hill v. Townley, Mirn., 47 N. 
W. Rep. 653. 

76. MUNICIPAL CORPORATION — Defective Sidewalk. — 
Evidence held not sufficient to charge city with con- 
structive notice of defective sidewalk.—Burns v. City of 
Bradford, Pa., 20 Atl. Rep. 997. 


77. MUNICIPAL CORPORATION—Ordinance.—A corpora- 
tion with power to pass by-laws and affix penalties 
may, if not prohibited by the charter, or if the pen- 
alty isnot fixed by the charter, make it discertionary 
within fixed reasonable limits. — Atkins v. Phillips, Fla., 
8 South. Rep. 429. 

78. MUNICIPAL CORPORATION—Power to Incur Debt.— 
The power of a city of 1,000 inhabitants, or less, to 
create debts is limited to asum, the interest and 2 per 
cent. of the principal of which can be paid out of a levy 
of $.25 on each $100 of the last assessment of the prop- 
erty for taxes, under Const. Tex. art. 8, § 9.— Citizens’ 
Bank v. City of Terrell, Tex., 148. W. Rep. 1003. 


79. MUNICIPAL CORPORATION—Water Supply.—A city 
authorized by statute to furnish water to its inhabit- 
gnts to be paid for by them, which has received from a 
householder payment in advance for water to be 
furnished, is liable in damages in an action at law for 
cutting off his supply, because his predecessor in title 
bad not paid the water-rent for the preceding year.— 
Merrimack River Sav. Bank v. City of Lowell, Mass., 26 N. 
E. Rep. 97. 


80. NATIONAL BANK—Insolvency.—Insolvent debtors 
of an insolvent national bank assign, giving preferences 
in favor of the bank. Que@re, whether the debt pre- 
ferred shall carry interest.—Bain v. Peters, U. 8. C. CO. 
(Va.). 44 Fed. Rep. 307. 


81. NEGLIGENCE—Special Verdict.—_In an _ action 
against a street railroad company for running over a 
child at a street crossing, a special finding of the jury 
that the injuries were the result of the negligence of 
defendant’s driver, sustains a judgment for plaintiff, 
though the jury also specially found that atthe time 
the driver first saw the child, the car was about 90 feet 
distant from the child; thatthe child then suddenly 
ran towards the car, and got between the horses and 
the car before he could be prevented, or the car 
stopped; and that the driver did not have any reason 
to expect that the child would undertake to cross the 
street at that time.—Shenners v. West Side Street- Railway 
Co., Wis., 47 N. W. Rep. 622. 

82. NEGOTIABLE INSTRUMENT—Executor.—The per- 
sonal note of the executrix of an insolvent estate, 
given for the balance of the claim of a creditor of the 
estate after he had received the dividend to which he 
was entitied as a general creditor, is without considera- 
tion.—Pazson v. Nields, Penn., 20 Atl. Rep. 1016. 
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83. OFFICERS—Compensation.—Under Const. Cal. art. 
11, § 9, providing that “the compensation of any county, 
city, town, or municipal officer shall not be increased 
after his election, or during his term of office,” it is the 
compensation for services to be rendered, and not 
traveling anc other incidental expenses ofthe office, 
that is forbidden to be raised.— Kirkwood v. Soto, Cal., 25 
Pac. Rep. 488. 

84. PARTNERSHIP—Power of Partners.—One member 
of a contracting firm may apply the partnership prop- 
erty to the payment of a firm debt.—UUman Myrick, 
Ala., 8 South. Rep. 410. 

85. PARTNERSHIP—Power of Partner.—One partner 
cannot, without the consent of his copartner, bind the 
partnership by his agreement, made in the firm name, 
to apply the partnership property in satisfaction of his 
individual debts.—Hinds v. Backus, Minn., 47 N. W. Rep. 
655. 

86, PLEADING—Amendment.—The allowance ofa veri- 
fied amended complaint after defendant has answered, 
which is for substantially the same cause of action as 
set up in the original complaint, though unaccom- 
panied by an affidavit of merits, is not an abuse of the 
discretion vested in the trial court by Rev. St. Wis. § 2830. 
—Bali v. McGeoch, Wis., 47 N. W. Rep. 610. 

87. PLEADING—Amendment.—Under How. Stat. Mich. 
§ 7631, allowance of amendment by the trial judge was 
under the circumstances of this case not an abuse 
of discretion. — Portsmouth Sav. Bank v. Gratiot, Mich., 
47 N. W. Rep. 595. 

88. PLEADING—Insufficiency.—Failure to demur to a 
general allegation of fraud, or to object to evidence 
offered at the trial, isa waiver of the insufficiency of 
the pleading. Distinguishing Albertoli v. Braham, 80 
Cal. 633, 22 Pac. Rep. 404, and overruling Sukeforth v. 
Lord, 23 Pac. Rep. 296.—Sukeforth v. Lord, Cal., 25 Pac. 
Rep. 497. 

389. POWERS OF ATTORNEY—OConstruction.—Powers of 
attorney receive a strict interpretation, and the 
authority is never extended by intendment, or con- 
struction, beyond that which is given in terms, or is 
absolutely necessary for carrying the authority into 
effect.— Gilbert v. How, Minn., 47 N. W. Rep. 643. 

90. PRINCIPAL AND AGENT.—The fact that the mana- 


ger of acorporation, in settling accounts between the - 


cerporation and his mother, who was engaged in 
boarding its officers and employees, ineluded debts due 
from himself as charged against her, does not justify 
the corporation, after he has ceased to be its manager, 
to charge her with his debts without her consent, even 
though it is done under his direction.—Ohio Creek 
Anthracite Cocel Co. v. Hinds, Colo., 25 Pac. Rep. 502. 

91. PRINCIPAL AND AGENT—Pledge of Principal's 
Goods.—While an agent intrusted with the sale of goods 
may, in the ordinary course of business, sell such goods 
and bind his principal, yet he cannot pledge the goods 
as security for his own debt, even though he give a 
chattel mortgage thereon, and waive the foreclosure 
thereof.— Ryan v. Stowell, Neb., 47 N. W. Rep. 637. 


92. PRINCIPAL AND SURETY—Bond—Notary.—A surety 
on a notary’s bond fs liable only for his failure to dis- 
charge well and faithfully the duties incumbent upon 
him, or required of him by law, and is not responsible 
for acts done by the notary which he had no legal 
power to do.—Schmidt v. Drouwet, La., 8 South. Rep. 396. 

98. PROHIBITION—When Lies.—Prohibition will not lie 
to prohibit an inferior court from entertaining a cause, 
if it has jurisdiction of cases of the same general 
nature, and is not abusing such jurisdiction by exceed- 
ing its legitimate powers.— County Court v. Boreman, W. 
Va., 12 8. E. Rep. 490. 


94. PUBLIC LanDsS—Organic Act.—The proviso in the 
organic act of Oregon territory, confirming titles to the 
land not exceeding 640 acres then occupied as mission- 
ary stations among the Indian tribes, in the religious 
societies to which said missionary stations respectively 
belonged, must be construed as a grant of only the 
specific lands which were at the date of the act so 





occupied, exclusively, and not in subserviency to an- 
other’s right.— v. Gibbon, U. 8. C. C. (Wash.), 
44 Fed. Rep. 821. 

95. QUIETING TITLE.—As a general rule, a party can- 
not maintain a suit te remove a cloud or a bill quia timet 
who has no other interest than that he has sold the 
property with a covenant of general warranty.—Jack- 
son v. Kittle, W. Va., 12 8. E. Rep. 484. 

96. RAILROAD COMPANY—Duty to Fence.—In this State 
the duty to fence its road on the part of a railway com- 
pany is purely of statutory creation, and is confined to 
cases coming under the provisions of the statute.— 
Clark v. Ohio R. Co., W. Va., 12 8. E. Rep. 505. 


97. RAILROAD COMPANY—Negligence.—Where one re- 
siding in the neighborhood of a railroad, the second 
track of which was used for west-bound freight, and 
the third track for east-bound passenger trains, crosses 
the second track at a permissive crossing immediately 
after a freight has passed, and is run into by an east- 
bound passenger train as he steps upon the third track, 
he is guilty of contributory negligence which will pre- 
vent recovery.—Kraus v. Pennsylvania R. Co., Penn., 20 
Atl. Rep. 993. 

98. REAL-ESTATE BROKERS—Commissions.—Where it 
has been agreed between the owner of real property 
which has been placed in the hands of real-estate 
brokers for sale and said brokers that,in case of a sale, 
no commissions shall be paid until the sale is con- 
summated by delivery of the deed, there is an implied 
contract between the parties that the owner has the 
ability and can confer upon a purchaser a perfect title 
to the property.— Gauthier v. West, Minn., 47 N. W. Rep. 
656. 

99. RECEIVERS—Action by.—A complaint in an action 
by a receiver to recover possession of land leased by 
him as receiver to defendant, on the ground that de- 
fendant is unlawfully holding over, need not allege 
that the receiver had been authorized by the court 
which appointed him to bring the action.—Pouder v. 
Catterson, Ind., 26 N. E. Rep. 66. 


100. REMOVAL OF CaUSKs—Local Influence—Afiidavit. 
—The affidavit of defendant’s attorney for the removal 
of a cause from a State to a federal circuit court, 
couched in the general terms ofthe statute, with the 
additional averment “that affiant knows the facts of 
such prejudice and local influence, and makes this 
affidavit from such knowledge,” is insufficient uader Act 
Cong. March 3, 1887.—Niblock v. Alexander, J. 8. C. C. 
(Ind.), 44 Fed. Rep. 306. 


101. REMOVAL OF CaUSES—Motion to Remand.—Where 
a cause has been removed from a State to a federal 
court upon defendant’s petiti alleging diverse 
citizenship, plaintiff's petition to remand, denying the 
allegation of diverse citizenship, will be treated as a 
traverse ofthe petition to remove and the motion to 
r d will be decided upon the trial of the issue thus 
made.—Curnon v. Phenix Ins. Co., U.8.C.C. (8. C.), 48 
Fed. Rep. 305. 

162. REPLEVIN—Declaration.—Under How. Stat. Mich. 
§§ 8337,.8341, the ordinary form of declaration is suffi- 
cient to allow the recovery of any damages to which 
plaintiff is entitled whether on account of unlawful 
taking or wrongful detection.— Riley v. Littlefield, Mich., 
47 N. W. Rep. 576. 

108. SALE—Honest Mistake.—In an action by the 
vendor on a note given for the purchase price of 
standing timber where it was discovered that the 
vendor had no title tothe land, held, error to instruct 
the jury that the cause turned on the good faith of the 
vendor in making the sale, and that his honest mistake 
in pointing out the land would not constitute a defense 
to the action.—Blygh v. Samson, Pa., 20 Atl. Rep. 996. 

104. SHIPPING—Charter-party.— A contract provided 
that merchants should have, to load a vessel, 20 days, 
“counting from the day of readiness until the day of 
dispatch :” Held, that as the contract was not one by 
which a present interest was vested, the “day of dis- 
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patch” and “day of readiness” were to be excluded. — 
Merritt v. Ona, U. 8. D. C. (Penn.), 44 Fed. Rep. 369. 

105. SHIPPING — Limitation of Liability. — The act of 
June 26, 1884, limiting the liability of the owners vessels 
“on account of the same” to their interest in the ves- 
sel and the freight pending, is to be construed as in 
pari materia with the act of 1851, (Rev. St. §§ 4283-4285), 
and in accordance with the general maritime law, and 
does not embrace the personal contracts of such own- 
ers,or such as they have adopted as their personal 
Mabilities.—Gokey v. Fort, U. 8. D. C. (N. Y.), 44 Fed. Rep. 
364. 

106. SPECIFIC PERFORMANCE—Statute of Frauds.— A 
vendee who is put in possession and pays part of the 
price, and, being unable to complete the payments, pro- 
curesthe money from another to whom the land is 
conveyed bythe vendor, under a verbal agreement 
that it be conveyed to the vendee upon his payment of 
the sum advanced, can enforce the agreement notwith- 
standing Code Ala. § 1545.—- Spies v. Price, Ala.,8 South. 
Rep. 405. 

107. STATUTE—Construction. — Section 3, art. 8, ch. 92, 
Gen. St., is punctuated differently from what it was in 
the enrolled bill, but, the statutes containing such 
punctuation having been adopted by the legislature, 
the enrolled bill is superseded, and the meaning of the 
section depends upon its punctuation in the statutes.— 
Ward v. Beale, Ky., 148. W. Rep. 967. 

108. STATUTES—Enactment—Evidence.—The record of 
the proceeding of the executive department, required 
by Const. Md. art. 2, § 23,to be kept by the secretary of 
State, is competent evidence to show that a bill was 
presented to the governor at a time other than that in- 
dicated by the indorsements on the bill, made by the 
secretary of the senate and the clerk of the house. — 
Lankford v. County Com’rs Somerset County, Md., 20 Atl. 
Rep. 1017. 

109. STREET- RAILWAY COMPANY—Change of Grade.—A 
street-railway company built its track to correspond 
with the srade, and afterwards, at the request of the 
city, raised its track to correspond to a changein the 
grade of the street: Held, that it had no claim against 
the city for the expense of such change, where the city 
ordinance under which it was authorized to construct 
its track, “provided that the road-bed shall at all times 
correspond with the actual grade of the street.”— Ash- 
land Street-railway Co. v. City of Ashland, Wis.,47 N. W. 
Rep. 619. 

110, STREET-RAILWAY COMPANY—Franchise.—When an 
electric street-railway company is organized under the 
statute obtaining the consent of the council for the use 
of fron poles on the streets the council cannot there- 
after compel the company to provide transfer tickets 
without additional cost on consideration of being al- 
lowed to erect such poles.—Electrical Ry. Co. v. Common 
Council, Mich., 47 N. W. Rep. 567. 

111. SuMMONS—Form.—A summons issued and signed 
by plaintiff’s attorney, under Act Colo. April 7, 1885, is 
not “process” within the purview of the constitutional! 
provision requiring all process torun in the name of 
the people, although its service is the statutory method 
of beginning a suit. — Comet Consolidated Min. Co. v. 
Frost, Colo., 25 Pac. Rep. 506. 

112. TAXATION— Private Banks. — Gen. St. Ky. ch. 92, 
art. 2,§ 1, providing that State and national banks, and 
“other institutions of loan and discount,” shall be taxed 
in a certain manner in full of all State, county, and 
municipal taxes, has reference only to incorporated 
“institutions,” and does not apply to a private unin- 
corporated bank, which is taxable under the general 
law.— City of Bowling Greenv. Potter, Ky.,148. W. Rep. 
968. 


113. TaxaTION—Trover. — As the statute contains no 
provision making the drain tax a personal claim 
against the owner of the land, trover will lie against a 
collector for the conversion of personalty seized and 
sold to satisfy the tax. — Mogg v. Hall, Mich., 47 N. W. 
Rep. 553. 





114, TAX-SALES—Recovery of Purchase Money. — Gen. 
St. 1878, ch. 11, § 97, as amended by Gen. Laws 1881, ch. 
10, § 19, relating to the recovery of the purchase money 
forland purchased at void tax-sales, and the taxes 
subsequently paid thereon with interest, is by its terms 
retroactive and is valid. — Schoonover v. Galernault, 
Minn., 47 N. W. Rep. 654. 

115. TAX-SALES—Redemption.—Although the redemp- 
tion of property sold for taxes creates no new rights, 
the one in whose name the property was assessed can- 
not redeem it unless he discloses at least an ostensible 
interest, still remaining, entitling him to redeem. — 
Whitaker v. Ashby, La., 8 South. Rep. 394. 

116. TrRiaL—Instructions.—A charge requested may be 
refused when, though it contains a correct legal prop- 
osition on the facts stated, it ignores other facts 
which the evidence tends to prove, and which avoid 
the legal conclusion to the charge.— White v. Craft, Ala., 
8 South. Rep. 420. 

117. TrR1AL—Refusal of Nonsuit.—Error in overruling 
a motion for a nonsuit, when such motion is based 
upon the failure of evidence to establish plaintiff's 
cause of action, will not avail the defendant upon ap- 
peal, provided the omitted evidence be supplied at a 
subsequent stage of the trial.—Horn v. Reitler, Colo., 
25 Pac. Rep. 501. 

118. TROVER AND CONVERSION—Damages.—An action 
for the wrongful conversion of a certificate of stock 
cannot be continued, after the return of the certificate 
to plaintiff, and his acceptance thereof, to recover 
damages for his time, trouble and expense in obtaining 
it, as the extinguishment of the conversion carries with 
it the damages resulting therefrom.—Collins v. Lowry, 
Wis., 47 N. W. Rep. 612. 

119. TrRusTs—Construction.—A husband conveyed 
land to a trustee for the use of himself and wife during 
their joint lives, the husband to receive ample supplies 
for his family, and at his death an undivided half to go 
to the wife in fee: Heldthat, on the wife’s death be- 
fore her husband without children, the husband took 
the land subject to the debts which the wife had con- 
tracted for family supplies.— Mandel v. Fulcher, Ga., 12 8. 
E. Rep. 469. 


120. VENDOR AND VENDEE.—The estate or interest of a 
vendee in a contract to sell real estate will pass by his 
deed purporting to convey the land.— Wilson v. Fair- 
child, Minn., 47 N. W. Rep. 642. 


121. VENDOR AND VENDEE—Agssumption of Mortgage. 
—The purchaser of mortgaged premises, who, as the 
whole or part consideration for such purchase, agrees 
to pay off the mortgage, may be sued upon default of 
such payment by the holder of such mortgage; or, if he 
be made a party to a suit to foreclose such mortgage, 
a judgment may be rendered against him for a defi- 
ciency.— Rockwell v. Blair Sav. Bank, Neb., 47 N. W. Rep. 
641. 


122. VENDOR AND VENDEE—Paro] Sale.—Where the 
owner of land made a parol sale of lots 1 and 2 thereof, 
and the purchaser built thereon, and moved into the 
house, one who, with knowledge of such possession, 
buys the “interest” of such owner in the land, except 
lot 9, does not thereby acquire any title to lots 1 and 2. 
—Harold v. Sumner, Tex., 148. W. Rep. 995. 


123. VENDOR’S LIEN — Foreclosure.—A vendor’s lien 
exists in favorof an administrator who takes a note 
for lands sold by order of court, although no lien is ex- 
pressly reserved.—Jolly v. Stallings, Tex., 14 S. W. Rep. 
1002. 

124. W1LLs—Construction.—A devise of land to a wife 
“for her sole use and benefit so long as she shall live, 
with power to dispose of the same if it shall be neces- 
sary for her comfort and support,” creates a life estate 
in the wife, with power to dispose of the fee when the 
necessity arises; and her grantee, on showing that the 
sale of the land became necessary for her comfort and 
support, takes the absolute fee.—Barsen v. Johnson, 
Wis., 47 N. W. Rep. 615. 





